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RIGHTS OF WAY : A GUIDE TO LAW AND PRACTICE  FOURTH
EDITION

LIST OF CORRECTIONS AT 19 AUGUST 2013
Note: Changes since the last list (at 29 April 2013) have been made on pages 533 and 719.

Page
xii Title of the Appendix to Chapter 5 should read 'Sections 53 to 56 of CRWA 2000'.
xx The year reference for R v Lake District Special Planing Board, ex parte Bernstein should be [1982]
xxvii-xxix The alphabetical list of Statutes and Conventions is not alphabetical within the first letter

groups. A corrected list is at the end of this list.
12 The attribution to Williams J in the first paragraph should be to Byles J.
20 Final sentence of 2.4.3, delete first 'not' ,so that it reads "It is a defence…"
37 2.8.2 The quotation from Attorney-General v Beynon should read : 'It is clear that the mere fact that

a road runs between fences, which of course includes hedges, does not per se give rise to any
presumption. It is necessary to decide the preliminary question whether those fences were put up
by reference to the highway, that is, to separate the adjoining closes from the highway or for some
other reason. When that has been decided then a rebuttable presumption of law arises, supplying
any lack of evidence of dedication in fact, or inferred from user, that the public right of passage,
and therefore the highway, extends to the whole space between the fences and is not confined to
such part as may have been made up. It seems clear to me, however, as the principle has developed,
that one is to decide the preliminary question in the sense that the fences do mark the limit of the
highway unless there is something in the condition of the road or the circumstances to the contrary.'

46 In footnote 27 the date of the Merstham Manor case should be 1937, not 1932. The contents of
footnotes 28 and 30 should be reversed, i.e. footnote 28 should refer to Jones v Bates and footnote
30 to Lewis v Thomas.

47 In footnote 36 the date of the Merstham Manor case should be 1937, not 1932.
48 The House of Lords judgment in the Beresford case as given in 2003, not 2001.
48 Second complete paragraph, first sentence, replace 'without permission' with 'with permission'.
56 3.3.9, Deposit of maps and declarations with the authority, first paragraph, final line, replace 'six'

with 'ten'. [Footnote 65 applies here also.]
57 Footnotes 74 and 76, '(BBE)' should apply to footnote 74 but not to footnote 76.
62 (c), second paragraph, first line, replace 'Lord Foscote' with 'Lord Scott'
83 4.4.2 (a), third line, delete second 'be'
90 4.7.1, Welsh counties, replace 'Caernaronshire'  with 'Caernarvonshire'
100 5.2.2 (c), add at end 'or restricted byway'.
101 5.2.3, third line after 'public path' add 'or restricted byway'.
103 5.2.6 Deletion of a right of way from the map, first paragraph, final line, replace 'date of the

preparation of the original definitive map', with 'relevant date of the most recent definitive or
revised definitive map or of the modification order that added the path to the map'.

118 Final sentence of 5.6.3, replace 'latter' with 'former'.
130 Footnote 85, replace 'ex parte' with 'and'.
163 Table entry for HA 1980 s 18, replace 'improvement or special' with 'improvement of special'.
165 Table entry for New Towns Act 1981, replace '32' with 's 23'
182 Footnote 46, replace '(1980)' with '(1982)'.
218 second full paragraph, second line, replace '(a)((f)' with '(a)-(f)'.
218 The page reference in footnote 150 should be 568.
233 8.4.1, second paragraph, first line, delete '(above)'.
264 9.8.5, second line, replace 'motor' with 'mechanically-propelled'.
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265 9.8.5, footnote 95, third line, after 'would', replace existing text with 'both need permission under
the regulations from the Secretary of State and under section 33 from the highway authority, and
also require the consent of the landowner under section 33.'

276-7 10.2.5, in the list of ways maintainable at public expense replace the paragraphs from the first (f)
onwards with [paragraphs (a) to (e) remain unchanged]:

(f) a footpath, bridleway or restricted byway created by a public path diversion order or a rail crossing
diversion order;

(g) a footpath, bridleway or restricted byway created or diverted by an order made under section 247
or 257 of the Town and Country Planning Act 1990;

(h) a footpath, bridleway, restricted byway or a way over which the public have a right of way for
vehicular and all other kinds of traffic (carriageway), created in consequence of a special diversion
order;

(i) a footpath, bridleway or restricted byway created in consequence of an order made under section
14 or 16 of the Harbours Act 1964;

(j) a footpath, bridleway or restricted byway created in consequence of an order made under section
1 or 3 of the Transport and Works Act 1992.

282 First full paragraph, penultimate line, replace 'Chapter 2' with 'Chapter 13.5.1'.
289 10.8.1, Claimed maintenance powers under HA 1980 s 42, second sentence, replace present text

with 'In urban areas, a claim may be made in respect of any publicly-maintainable highway (other
than a trunk or classified road), but in rural areas only publicly-maintainable footpaths, bridleways
and restricted byways may be claimed under this power.'

304 12.2.1, England, replace second sentence with 'For the public agencies most involved with
rights-of-way work Defra sponsors Natural England, the Department for Transport sponsors the
Highways Agency, and the Department for Communities and Local Government sponsors the
Ordnance Survey and Planning Inspectorate.' In the third sentence, replace 'The Department' with
'Defra'.

350 13.5.5, final paragraph on page, seventh line, the Greenhalgh case, replace '1994' with '1969'.
379 14.2.15, fourth paragraph, fifth line, replace 'to' with 'do'.
379 14.2.15, fourth paragraph, sixth line, replace '1992' with '1990'.
458 In subsection (5), fourth line, replace 'to' with 'of'.
458 In subsection (8), second line, replace 'and' with 'or'.
476 In section 115J(3)(a), line 2, replace 'person' with 'consent'.
485 In subsection (5), replace first two lines with 'A rail crossing order shall not alter a point of

termination of a path or way diverted under the order–'.
533 The paragraph shown as sub-paragraph 4(4) should be a separate paragraph 4A.
609 In the third line of subsection (2) of section 259, after 'may' add 'be'.
685 At the start of section 67(1)(b) delete 'or'.
685 In section 67(2)(a) add 'lawful' between 'main' and 'use'.
694 Should have a heading 'ROAD TRAFFIC PROCEDURE REGULATIONS 1992'.
699-710 Heading should read 'RAIL CROSSING EXTINGUISHMENT AND DIVERSION

ORDERS REGULATIONS 1993'.
719 Paragraph 3, final line, replace ‘attached to’ with ‘contained in’.
792 Circular 4/1992. We have been made aware that a correction was issued by the Department in

1992. In the first sentence of paragraph 25, 'short term restriction or urgent action' should read
'short term restriction and urgent action'.
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STATUTES IN 4TH EDITION

 Alphabetical list

Acquisition of Land Act 1981
Agriculture Act 1947
Airports Act 1986
Ancient Monuments and Archaeological Areas Act 1979
Animal Health Act 1981
Animals Act 1971
Anti-Social Behaviour Act 2003

Barbed Wire Act 1893
British Transport Commission Act 1949
British Waterways Act 1995

Channel Tunnel Rail Link Act 1996
Chronically Sick and Disabled Persons Act 1970
Civil Aviation Act 1982
Clean Neighbourhoods and Environment Act 2005
Coal Industry Act 1994
Coast Protection Act 1949
Commons Act 1899
Commons Act 2006
Commons Registration Act 1965
Communications Act 2003
Companies Act 1985
Consumer Protection Act 1987
Copyright, Designs and Patents Act 1988
Countryside Act 1968
Countryside and Rights of Way Act 2000
Crime and Disorder Act 1998
Criminal Damage Act 1971
Criminal Justice Act 1982
Criminal Justice Act 1988
Criminal Justice Act 1991
Criminal Justice and Public Order Act 1994
Criminal Law Act 1977
Cycle Tracks Act 1984

Dangerous Dogs (Amendment) Act 1997
Dangerous Dogs Act 1989
Dangerous Dogs Act 1991
Data Protection Act 1998
Defence Act 1842
Defence Act 1860
Disability Discrimination Act 1995
Disability Discrimination Act 2005
Dogs (Fouling of Land) Act 1996
Dogs (Protection of Livestock) Act 1953
Dogs Act 1871

Electricity Act 1989
Environment Act 1995
Environmental Protection Act 1990
European Convention for the Protection of Human

Rights and Fundamental Freedoms

Finance (1909-1910) Act 1910
Fire and Rescue Services Act 2004
Firearms Act 1968
Food and Environment Protection Act 1985
Forestry Act 1967
Freedom of Information Act 2000

Gas Act 1986
General Inclosure Act 1801
Greater London Authority Act 1999
Guard Dogs Act 1975

Harbours Act 1964
Health and Safety at Work Act 1974
Highways (Miscellaneous Provisions) Act 1961
Highways (Obstruction by Body Corporate) Act 2004
Highways Act 1835
Highways Act 1862
Highways Act 1959
Highways Act 1971
Highways Act 1980
Housing Act 1985
Housing Act 1988
Housing Act 2004
Housing and Planning Act 1986
Human Rights Act 1998

Industrial Relations Act 1971

Justice of the Peace Act 1361

Land Powers (Defence) Act 1958
Land Registration Act 1988
Law of Property Act 1925
Leasehold Reform, Housing and Urban Development

Act 1993
Litter Act 1983
Local Government (Access to Information) Act 1985
Local Government (Miscellaneous Provisions) Act 1976
Local Government (Miscellaneous Provisions) Act 1982
Local Government (Wales) Act 1994
Local Government Act 1888
Local Government Act 1929
Local Government Act 1972
Local Government Act 1974
Local Government Act 1985
Local Government Act 1992
Local Government Act 1999
Local Government Act 2000
Local Government Finance Act 1992
Local Government,  Planning and Land Act 1980
London Government Act 1963
London Local Authorities and Transport for London

Act 2003
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Magistrates' Courts Act 1980
Military Lands Act 1892
Mines and Quarries Act 1954

National Parks and Access to the Countryside Act 1949
National Trust Act 1907
National Trust Act 1971
Natural Environment and Rural Communities Act 2006
New Roads and Street Works Act 1991
New Towns Act 1981
Norfolk and Suffolk Broads Act 1988

Occupiers' Liability Act 1957
Occupiers' Liability (Scotland) Act 1960
Occupiers' Liability Act 1984
Open Spaces Act 1906
Opencast Coal Act 1958

Parish Councils Act 1957
Planning and Compulsory Purchase Act 2004
Police Reform Act 2002
Prescription Act 1832
Protection from Harassment Act 1997
Public Health Act 1848
Public Health Act 1875
Public Order Act 1986

Railway Clauses Consolidation Act 1845
Railways Act 1993
Regional Development Agencies Act 1998
Regulation of Railways Act 1868
Requisitioned Land and War Works Act 1945
Requisitioned Land and War Works Act 1948

Rights of Way Act (Isle of Man) 1961
Rights of Way Act 1932
Rights of Way Act 1990
Road Traffic (Temporary Restrictions) Act 1991
Road Traffic Act 1930
Road Traffic Act 1988
Road Traffic Act 1991
Road Traffic Regulation (Special Events) Act 1994
Road Traffic Regulation Act 1984

Serious Organised Crime and Police Act 2005
Statute for the Mending of Highways 1554
Statute of Westminster 1275
Statutory Declarations Act 1835
Statutory Orders (Special Procedure) Act 1945

Telecommunications Act 1984
Terrorism Act 2000
Tithe Act 1836
Town and Country Planning Act 1971
Town and Country Planning Act 1990
Town Police Clauses Act 1847
Transport Act 1968
Transport and Works Act 1992
Tribunals and Inquiries Act 1992

Unfair Contract Terms Act 1977

Vehicle Excise and Registration Act 1994

Water Industry Act 1991
Water Resources Act 1991
Wildlife and Countryside Act 1981
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BBR02 

Rights of  way : a guide to law and practice - fourth edition 

Cumulative supplement at 30 June 2021 

A list of corrections, previously included with this collection of supplements, is now available as a separate 

file (BBR01). 

 

Links and downloads 

In this document link refers to a hyperlink to a website where the publication is available and download 

refers to a hyperlink to a document. Any other similarly-formatted text refers to a link elsewhere in the 

document e.g. Abbreviations. 

 

Changes made since the previous collection of  supplements at 30 September 

2018  

FR : Further Reading (list at end of chapter) 

PINS : Planning Inspectorate 

 

Location Details 

21 2.5.2 Case of London Borough of Southwark v Transport for London 

44 3.3.5 Case of Forbes v Wokingham BC 

44 3.3.5 Case of Network Rail Infrastructure Ltd v Welsh Ministers  

44 3.3.5 Case of TW Logistics Ltd v Essex CC  

65 3.4.5, 
276 10.2.5 

Case of Barlow v Wigan MBC 

65 3.4.6 Case of Garland & Anor v Secretary of State for Environment, Food and Rural Affairs 

66 3.4.7 Case of R (Roxlena) v Cumbria CC (CA) 

147 6.3.2 Case of Craggs v Secretary of State for Environment, Food and Rural Affairs 

181 7.3.2 Case of Open Spaces Society v Secretary of State for Environment, Food And Rural Affairs (High 
Court and Court of Appeal) 

197 7.4.1 Case of Malvern Hills District Council v Secretary of State for Housing, Communities and Local 
Government & Anor 

217 7.7.1 Case of Tomkins v City of London Corporation 

217 7.7.1 Case of Trail Riders Fellowship v Hampshire CC (High Court and Court of Appeal) 

217 7.7.1 Case of Trail Riders Fellowship v Wiltshire CC 

218 7.7.1 New RTRA 1984 ss 22CA and s 94A  

221 7.7.1 Case of Stubbs (oao GLEAM) v Lake District National Park Authority & Ors 

221 7.7.2 Case of Dulgheriu & Anor v London Borough of Ealing (High Court and Court of Appeal) 

224 7.7.7 Powers to close rights of way under the Health Protection (Coronavirus, Restrictions) 
(No. 2) (England) Regulations 2020 

239 9.2.1 Case of Director of Public Prosecutions v Ziegler & Ors (High Court and Supreme Court) 
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352 13.6.2 Case of Birmingham City Council v Sharif 

 

Cases in the fourth edition – more recent reports 

 Berry v Secretary of State for Environment, Food and Rural Affairs (QBD) (2007) 24 FW 
3,5 

 R (Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural 
Affairs (HL) – see 3.3.9 page 53 [2007] UKHL 28, [2008] 1 AC 221, [2007] 4 All ER 273 

Supplementary table of  cases 

Page Chapter and case 

217 AA & Sons Ltd v Slough Borough Council [2014] EWHC 1127 (Admin) – link 

243, 354 Ali v City Of Bradford Metropolitan District Council [2012] 1 WLR 161, [2010] EWCA Civ 
1282, [2011] 3 All ER 348 – link 

52 Ali v Secretary of State for Environment, Food and Rural Affairs [2015] [2015] EWHC 893 
(Admin) – link 

17  Banner Homes Ltd v St Albans City And District Council & Anor [2018] EWCA Civ 1187 
– link 

47  Barkas v North Yorkshire CC and Scarborough Council [2012] WLR(D) 306, [2013] 2 EG 
68, [2012] EWCA Civ 1373, [2012] 44 EG 95 – link 

65, 276 Barlow v Wigan MBC  [2020] 3 WLR 870, [2020] EWCA Civ 696, [2021] QB 229, [2020] 
WLR(D) 313, [2020] RTR 30 - link 

8 Barrett v Director of Public Prosecutions [2009] EWHC 423 (Admin), [2010] RTR 2 – link 

200 Beckley Parish Council v Secretary of State for Transport [2010] EWHC 606 (Admin) – link 

337  Begum & Anor v Luton BC [2018] EWHC 1044 (Admin), [2018] 1 WLR 3792 –link 

47 Betterment Properties (Weymouth) Ltd v Dorset CC and Taylor [2010] EWHC 3045 (Ch) –
link 

352 Birmingham City Council v Sharif [2019] EWHC 1268 (QB) - link 

65 Campbell v Banks [2009] EWHC 1147 (Ch) – link 

204 Carpenter v Calico Quays Ltd [2011] EWHC 96 (Ch) – link 

27 Chief Constable of the North Yorkshire Police v Saddington [2001] RTR 15, [2000] EWHC 
Admin 409 – link 

27, 265 Coates v Crown Prosecution Service [2011] EWHC 2032 (Admin), (2011) 175 JP 401  – link 

30 Commissioner of the Police for the Metropolis v Kay [2007] EWCA Civ 477, [2007] 4 All 
ER 31, [2008] RTR 3, [2007] 1 WLR 2915 – link 

147 Craggs v Secretary of State for Environment, Food and Rural Affairs [2020] EWHC 3346 
(Admin) - link 

261  Cusack v London Borough of Harrow [2013] UKSC 40 – download 

349 Dean and Chapter of Rochester Cathedral v Debell [2016] EWCA Civ 1094 – link 

335  Derbyshire CC v High Peak Magistrates' Court and Marlow [2013] EWHC 1762 – link 

239 Director of Public Prosecutions v Ziegler & Ors  [2020] QB 253, [2019] EWHC 71 (Admin), 
[2019] WLR(D) 81, [2019] 2 WLR 1451, [2019] 1 Cr App R 32 - link 

239 Director of Public Prosecutions v Ziegler & Ors [2021] UKSC 23, [2021] 3 WLR 179 - link 

221 Dulgheriu & Anor v London Borough of Ealing [2018] EWHC 1667 (Admin) - link 

221 Dulgheriu & Anor v London Borough of Ealing [2020] PTSR 79, [2020] WLR 609, [2019] 
EWCA Civ 1490, [2020] 3 All ER 545, [2020] 1 WLR 609 - link 

130 Ernstbrunner v Manchester City Council and Males [2009] EWHC 3293 (Admin),  [2010] 

http://www.bailii.org/ew/cases/EWHC/Admin/2014/1127.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1282.html
http://www.bailii.org/ew/cases/EWHC/Admin/2015/893.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/1187.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/1373.html
http://www.bailii.org/ew/cases/EWCA/Civ/2020/696.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/423.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/606.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1044.html
http://www.bailii.org/ew/cases/EWHC/Ch/2010/3045.html
http://www.bailii.org/ew/cases/EWHC/QB/2019/1268.html
http://http/www.bailii.org/ew/cases/EWHC/Ch/2009/1147.html
http://www.bailii.org/ew/cases/EWHC/Ch/2011/96.html
http://www.bailii.org/ew/cases/EWHC/Admin/2000/409.html
http://www.bailii.org/ew/cases/EWHC/Admin/2011/2032.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/477.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/3346.html
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2012_0006_Judgment.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2016/1094.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/1762.html
http://www.bailii.org/ew/cases/EWHC/Admin/2019/71.html
http://www.bailii.org/uk/cases/UKSC/2021/23.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1302.html
http://www.bailii.org/ew/cases/EWCA/Civ/2019/1490.html
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PTSR CS15  – link  

44 Forbes v Wokingham BC [2018] EWHC 2530 (Admin) - link 

157 Fortune & Ors v Wiltshire Council & Anor [2010] EWHC B33 (Ch) – link 

157 Fortune & Ors v Wiltshire Council & Anor [2012] EWCA Civ 334, [2013] 1 WLR 808, [2012] 
3 All ER 797 – link 

65 Garland & Anor v Secretary of State for Environment, Food and Rural Affairs [2020] EWHC 
1814 (Admin) - link 

319 Harriot v Director of Public Prosecutions [2005] EWHC 965 (Admin), [2005] 1 WLR 3118 
– link 

237, 240 Herrick v Kidner and Somerset CC [2010] EWHC 269 (Admin), [2010] PTSR 1804 – link 

328 Horvath (Agriculture) [2009] EUECJ C-428/07_O – link 

56 Housden v Conservators of Wimbledon and Putney Commons [2008] EWCA Civ 200, 
[2008] 1 WLR 1172, [2008] 3 All ER 1038 – link 

12 Jeffries v Robb [2012] EWCA Civ 1149 – link 

124 Jones v Welsh Assembly Government [2008] EWHC 3515 (Admin) – link 

262 Kind v Northumberland CC [2012] EWHC 603 (Admin), [2013] 1 WLR 743, [2012] RTR 
30 – link 

102, 130 Kotarski v Secretary of State for Environment, Food and Rural Affairs [2010] EWHC 1036 
(Admin) – link 

36, 44 Kotegaonkar v Secretary of State for Environment, Food and Rural Affairs and Bury 
Metropolitan Borough Council [2012] EWHC 1976 (Admin) – link 

312 LDRA Ltd & Ors v Secretary of State for Communities and Local Government & Ors [2016] 
EWHC 950 (Admin) – link 

21 London Borough of Southwark v Transport for London [2018] UKSC 63- link 

197 Malvern Hills District Council v Secretary of State for Housing, Communities and Local 
Government & Anor [2021] EWHC 129 (Admin) – link 

109 Maroudas v Secretary of State for Environment, Food and Rural Affairs and Oxfordshire 
CC [2009]  EWHC 628 (Admin) – link 

109 Maroudas v Secretary of State for Environment, Food and Rural Affairs [2010] EWCA Civ 
280 – link 

13, 239 Mayor, Commonality and Citizens of the City of London v Samede, Barda, Ashman and 
persons unknown [2012] EWHC 34 – link 

44 Network Rail Infrastructure Ltd v Welsh Ministers [2020] EWHC 1993 (Admin) - link 

53 Norman and Bird v Secretary of State for Environment, Food and Rural Affairs [2007] 
EWCA Civ 334 – link 

124, 176  Nottingham City Council v Calverton Parish Council [2015] EWHC 503 (Admin) [2015] 
WLR (D)  99 – link 

181 Open Spaces Society v Secretary of State for Environment, Food And Rural Affairs [2020] 
EWHC 1085 (Admin), [2020] WLR(D) 279, [2020] PTSR 1626 - link 

181 Open Spaces Society v Secretary of State for Environment, Food And Rural Affairs [2021] 
WLR(D) 126, [2021] EWCA Civ 241 - link 

141 Parker v Nottinghamshire CC and Department for Environment, Food and Rural Affairs 
[2009] EWHC 229 (Admin) – link 

11, 50, 52, 55, 124  Paterson v Secretary of State for the Environment, Food and Rural Affairs [2010] 
EWHC 394 (Admin) – link 

99 Perkins & Anor v Secretary of State for Environment, Food & Rural Affairs & Anor [2009] 
EWHC 658 (Admin) – link 

124 Powell & Irani v Secretary of State for Environment, Food & Rural Affairs & Anor [2009] 

http://www.bailii.org/ew/cases/EWHC/Admin/2009/3293.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/2530.html
http://www.bailii.org/ew/cases/EWHC/Ch/2010/B33.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/334.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/1814.html
http://www.bailii.org/ew/cases/EWHC/Admin/2005/965.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/269.html
http://www.bailii.org/eu/cases/EUECJ/2009/C42807_O.html
http://www.bailii.org/ew/cases/EWCA/Civ/2008/200.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/1149.html
http://www.bailii.org/ew/cases/EWHC/Admin/2008/3515.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/603.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/1036.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/1976.html
http://www.bailii.org/ew/cases/EWHC/Admin/2016/950.html
http://www.bailii.org/uk/cases/UKSC/2018/63.html
http://www.bailii.org/ew/cases/EWHC/Admin/2021/129.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/628.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/280.html
http://www.bailii.org/ew/cases/EWHC/QB/2012/34.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/1993.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/334.html
http://www.bailii.org/ew/cases/EWHC/Admin/2015/503.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/1085.html
http://www.bailii.org/ew/cases/EWCA/Civ/2021/241.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/229.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/394.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/658.html
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EWHC 643 (Admin), [2009] JPL 1513, [2009] NPC 55  – link 

52 Powell and Irani v Secretary of State for Environment, Food and Rural Affairs [2014] EWHC 
4009 (Admin) – link 

12 Pusey and Anor v Somerset CC [2012] EWCA Civ 988 – link 

147 R (Andrews) v Secretary of State for Environment, Food and Rural Affairs [2014] EWHC 
1435 (Admin), [2014] WLR(D) 195 – link 

147 R (Andrews) v Secretary of State for Environment, Food and Rural Affairs [2015] EWCA 
Civ 669, [2015] WLR(D) 293 – link 

47  R (Barkas) v North Yorkshire CC and Scarborough Council [2011] EWHC 3653 (Admin) – 
link 

47 R (Barkas) v North Yorkshire CC and Scarborough Council [2014] 2 WLR 1360, [2014] 
UKSC 31, [2014] 3 All ER 178 – download 

332 R (Chaston) v Devon CC [2007] EWHC 1209 (Admin) – link 

285 R (Dillner) v Sheffield City Council & Anor [2016] EWHC 945 (Admin), [2016] Env LR 31 
– link 

123, 124 R (Elveden Farms Ltd) v Secretary of State for Environment, Food and Rural Affairs [2012] 
EWHC 644 (Admin) – link 

324 R (ER) v Commissioner For Local Administration [2014] EWCA Civ 1407, [2015] PTSR D3 
– link 

51, 53 R (Godmanchester Town Council) v Secretary of State for Environment, Food and Rural 
Affairs; R (Drain)) v Secretary of State for Environment, Food and Rural Affairs [2007] 
UKHL 28, [2008] 1 AC 221, [2007] 4 All ER 273 – link 

330, 335 R (Gujra) v Crown Prosecution Service [2012] UKSC 52, [2013] 1 AC 484, [2013] 1 Cr App 
R 12, [2013] 1 All ER 612 – download 

192 R (Hockerill College) v Hertfordshire CC [2008] EWHC 2060 (Admin) – link 

328 R (Horvath) v Secretary of State for Environment Food and Rural Affairs [2007] EWCA Civ 
620 – link 

30 R (Kay)  v Commissioner of Police of the Metropolis [2008] UKHL 69, [2008] 1 WLR 2723, 
[2009] 2 All ER 935 – link 

46 R (Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11, [2010] 2 AC 70, [2010] 
2 All ER 613  – download 

192 R (Manchester City Council) v Secretary of State for Environment, Food and Rural Affairs 
[2007] EWHC 3167 (Admin) – link 

185 R (MJI Farming Limited) v  Secretary of State for Environment, Food and Rural Affairs 
[2009] EWHC 677 (Admin), [2010] 1 All ER 1047, [2010] PTSR 926 – link 

199 R (Network Rail Infrastructure Limited)  v  Secretary of State for the Environment, Food 
and Rural Affairs and Ors [2017] EWHC 2259 (Admin) – link  

199 R (Network Rail Infrastructure Limited)  v Secretary of State for the Environment, Food 
and Rural Affairs and Ors [2018] EWCA Civ 2069 – link 

33  R (Newhaven Port & Properties Ltd) v East Sussex CC [2015] UKSC 7 – link 

47 R (Oxfordshire & Buckinghamshire Mental Health NHS Foundation Trust and Oxford 
Radcliffe Hospitals NHS Trust) v Oxfordshire CC [2010] EWHC 530 (Admin), [2010] 14 
EG 108, [2010] JPL 1106 – link 

214 R (Ramblers’ Association) v Secretary of State for Defence [2007] EWHC 1398 (Admin) – 
link 

277 R (Redrow Homes Ltd) v Knowsley MBC [2015] WLR 386, [2015] RTR 12, [2015] BLGR 
42, [2014] EWCA Civ 1433 – link 

277 R (Redrow Homes) v Knowsley Metropolitan Borough Council [2013] EWHC 3734 
(Admin) – link 

http://www.bailii.org/ew/cases/EWHC/Admin/2009/643.html
http://www.bailii.org/ew/cases/EWHC/Admin/2014/4009.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/988.html
http://www.bailii.org/ew/cases/EWHC/Admin/2014/1435.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/669.html
http://www.bailii.org/ew/cases/EWHC/Admin/2011/3653.html
http://www.supremecourt.uk/decided-cases/docs/UKSC_2013_0035_Judgment.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2007/1209.html
http://www.bailii.org/ew/cases/EWHC/Admin/2016/945.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/644.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/1407.html
http://www.bailii.org/uk/cases/UKHL/2007/28.html
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2011_0115_Judgment.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2008/2060.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/620.html
http://www.bailii.org/uk/cases/UKHL/2008/69.html
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2009_0167_Judgment.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2007/3167.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/677.html
http://www.bailii.org/ew/cases/EWHC/Admin/2017/2259.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/2069.html
https://www.supremecourt.uk/cases/uksc-2013-0102.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/530.html
http://www.bailii.org/ew/cases/EWHC/Admin/2007/1398.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/1433.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/3734.html
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141 R (Ridley) v Secretary of State for Environment, Food and Rural Affairs [2009] EWHC 171 
(Admin) – link 

46, 66 R (Roxlena) v Cumbria CC & Anor [2017] EWHC 2651 (Admin), [2017] WLR(D) 810 – link 

11 R (Smith) v Land Registry (Peterborough Office) [2009] EWHC 328 (Admin) – link 

11 R (Smith) v Land Registry (Peterborough Office) [2010] EWCA Civ 200 (Admin), [2011] 1 
QB 413, [2010] 3 All ER 113 – link 

107 R (Trail Riders' Fellowship) v Dorset CC [2012] EWHC 2634 (Admin),  [2013] PTSR 302 – 
link 

107  R (Trail Riders Fellowship) v Dorset CC [2013] EWCA Civ 553, [2013] PTSR 987] – link 

107, 108 R (Warden and Fellows of Winchester College) v Hampshire CC [2007] EWHC 2786 
(Admin), [2008] RTR 15, [2007] NPC 129 – link 

107, 108 R (Warden and Fellows of Winchester College) v Hampshire CC [2008] EWCA 431, [2009] 
1 WLR 138, [2008] 3 All ER 717 – link 

27 R v Coates [2011] EW Misc 3 (MC) (Barnsley Magistrates' Court, 18 January 2011) – link 

221 Ramblers’ Association v Coventry City Council [2008] EWHC 796 (Admin), [2009] 1 All ER 
130, [2009] 1 PTSR 715  – link 

181 Ramblers' Association v Secretary of State for Environment, Food and Rural Affairs & Ors 
[2012] EWHC 3333 (Admin) – link 

19, 32 Ramblers’ Association v Secretary of State for Environment, Food and Rural Affairs & Ors 
[2017] EWHC 716 (Admin) – link  

12 Rogers v Ministry of Transport [1952] 1 AllER 634 

13 Sheffield City Council v Fairhall & Ors[2017] WLR(D) 570, [2017] EWHC 2121 (QB) – link 

37 Sinclair v Kearsley and Salford City Council [2010] EWCA Civ 112, [2010] NPC 24 – link 

58, 157  Slough Borough Council v Secretary of State for Environment Food And Rural Affairs 
[2018] EWHC 1963 (Admin) – link 

44 Smith v Muller [2008] EWCA Civ 1425 – link  

217 Stubbs (oao GLEAM) v Lake District National Park Authority & Ors  [2020] EWHC 2293 
(Admin), [2021] PTSR 261  - link 

221  Summers v London Borough of Richmond upon Thames [2018] EWHC 782 (Admin), 
[2018] 1 WLR 4729, QBD – link 

217 Tomkins v City of London Corporation [2020] EWHC 3357 (Admin) - link 

217 Trail Riders Fellowship v Hampshire CC [2018] EWHC 3390 (Admin) - link 

217 Trail Riders Fellowship v Hampshire CC  [2020] PTSR 194, [2019] EWCA Civ 1275, [2019] 
RTR 39, [2019] WLR(D) 411 - link 

217 Trail Riders Fellowship and Ors v Powys CC [2013] EWHC 3144 (Admin) – link 

217 Trail Riders Fellowship v Wiltshire CC [2018] EWHC 3600 (Admin) - link 

65 Turner v Walsh (1881) 6 HL 636 - link 

44 TW Logistics Ltd v Essex CC [2021] UKSC 4, [2021] WLR(D) 94, [2021] 2 WLR 383 - link 

285  Vernon Knight Associates v Cornwall Council [2013] EWCA Civ 950 – link 

351  Walton v The Scottish Ministers [2012] UKSC 44, 2012 SLT 1211, [2013] JPL 323, [2013] 
PTSR 51 – download 

335 Wheeler v Norfolk CC [2014] EWHC 2232 (Admin) – link 

58 Whitworth v Secretary of State for Environment, Food and Rural Affairs [2010] EWCA 1468 
– link 

58 Whitworth v Secretary of State for Environment, Food and Rural Affairs [2010] EWHC 738 
(Admin) – link  

40 Wild v Secretary of State for Environment, Food and Rural Affairs and Dorset CC [2010] 
EWCA Civ 1406, [2010] NPC 2 – link 

http://www.bailii.org/ew/cases/EWHC/Admin/2009/171.html
http://www.bailii.org/ew/cases/EWHC/Admin/2017/2651.html
http://www.bailii.org/ew/cases/EWHC/Admin/2009/328.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/200.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/2634.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/553.html
http://www.bailii.org/ew/cases/EWHC/Admin/2007/2786.html
http://www.bailii.org/ew/cases/EWCA/Civ/2008/431.html
http://www.bailii.org/ew/cases/Misc/2011/3.html
http://www.bailii.org/ew/cases/EWHC/Admin/2008/796.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/3333.html
http://www.bailii.org/ew/cases/EWHC/Admin/2017/716.html
http://www.bailii.org/ew/cases/EWHC/QB/2017/2121.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/112.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1963.html
https://www.bailii.org/ew/cases/EWCA/Civ/2008/1425.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/2293.html
http://www.bailii.org/ew/cases/EWCA/Civ/2008/1425.html
http://www.bailii.org/ew/cases/EWHC/Admin/2020/3357.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/3390.html
http://www.bailii.org/ew/cases/EWCA/Civ/2019/1275.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/3144.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/3600.html
https://www.bailii.org/uk/cases/UKPC/1881/1881_20.html
http://www.bailii.org/uk/cases/UKSC/2021/4.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/950.html
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2012_0098_Judgment.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2014/2232.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1468.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/738.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/1406.html
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217 Wilson and Motoring Organisations’ Land Access and Recreation Association v Yorkshire 
Dales National Park Authority [2009] EWHC 1425 (Admin) – link 

Supplementary table of  statutes and conventions 

Page   

 Highways Act 1980 c. 66 

13 s 303 

 Telecommunications Act 1984 c. 12 

392 Sch3A 

 Public Health (Control of Disease) Act 1984 c. 22 

224 s 45C 

 Road Traffic Regulation Act 1984 c. 27 

218 s 22CA 

218 s 94A 

 Road Traffic Act 1988 c. 52 

265 ss12A-12F 

 Town and Country Planning Act 1990 c. 8 

232  s 322C 

 Tribunals, Courts and Enforcement Act 2007 c. 15 

331 s 141 

 Localism Act 2011 c. 20 

17 s 88 

25 s 183 

 Growth and Infrastructure Act 2013 c. 27 

199 s 11 

199 s 12 

56 s 13 

 Active Travel (Wales) Act 2013 anaw 7 

312 generally 

 Control of Horses (Wales) Act 2014 anaw 3 

259 s 2 

 Anti-Social Behaviour, Crime and Policing Act 2014 c. 12 

221 s 59 

221 s 67 

221 s 68  

221 s 69 

 Infrastructure Act 2015 c. 7 

304 s 21  

 Control of Horses Act 2015 c. 23 

259 generally  

 Planning (Wales) Act 2015 anaw 4 

199 s 38 

232  s 49    

 Laser Misuse (Vehicles) Act 2018 c. 9 

269 s 1 

269 s 3 

http://www.bailii.org/ew/cases/EWHC/Admin/2009/1425.html
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 Counter-Terrorism and Border Security Act 2019 c.3 

218 s 15 

NOTE : The text of legislation can be obtained online at the legislation website -  link. 

Supplementary table of  orders and regulations 

Page   

371 Access to the Countryside (Maps) (England) Regulations 2013 SI 2013 No 1798 

312 Active Travel (Wales) Act 2013 (Commencement) Order 2014 SI 2014 No 2589 

221 Anti-Social Behaviour, Crime and Policing Act 2014 (Commencement No. 7, Saving and 
Transitional Provisions) Order 2014 SI 2014 No 2590 

221 Anti-Social Behaviour, Crime and Policing Act 2014 (Publication of Public Spaces Protection 
Orders) Regulations 2014 SI 2014 No 2591  

26,27 Byelaws (Alternative Procedure) (England) Regulations 2016 SI 2016 No 165 

56 Commons (Registration of Town or Village Greens) and Dedicated Highways (Landowner 
Statements and Declarations) (England) Regulations 2013 SI 2013 No 1774  

684 Controls on Dogs (Non-application to Designated Land) (Wales) Order 2007 SI 2007 No 
70 

322 Copyright (Public Administration) Regulations SI 2014 No 1385 

156 Countryside and Rights of Way Act 2000 (Commencement No. 13) Order 2007 SI 2007 No 
2335 

261, 282 Countryside and Rights of Way Act 2000 (Commencement No. 14) Order 2007 SI 2007 No 
2595 

261, 282 Countryside and Rights of Way Act 2000 (Commencement No.9 and Saving) (Wales) Order 
2006 SI 2006 No 3257 

194 Countryside and Rights of Way Act 2000 (Commencement No. 12) Order 2007 SI 2007 No 
1493 

373 Countryside and Rights of Way Act 2000 (Review of Maps)(England) Regulations 2013 SI 
2013 No 514 

193 Crime Prevention (Designated Areas) Order 2007 No 1829 

330 Criminal Procedure Rules 2015 SI 2015 No 1490 

56 Dedicated Highways (Registers under Section 31A of the Highways Act 1980) (England) 
Regulations 2007 SI 2007 No 2334 

265 Deregulation Act 2015 (Commencement No. 7) Order 2017 SI 2017 No 273 

392 Digital Economy Act 2017 (Commencement No. 3) Regulations 2017 SI 2017 No 1286 

324 Environmental Information Regulations 2004 SI 2004 No 3391 

621, 676, 684  Environmental Offences (Fixed Penalties) (Miscellaneous Provisions) Regulations 2007 
SI 2007 No 175  

621, 676, 684  Environmental Offences (Fixed Penalties) (Miscellaneous Provisions) (Wales) 
Regulations 2007 SI 2007 No 739  

621, 676  Environmental Offences (Fixed Penalties) (England) Regulations 2017 SI 2017 No 1050 

56 Growth and Infrastructure Act 2013 (Commencement No. 3 and Savings) Order 2013 SI 
2013 No 1766 

206 Harbours Act (Delegation of Functions) Order 2010 SI 2010 No 674 

224 Health Protection (Coronavirus, Restrictions) (No. 2) (England) Regulations 2020 SI 2020 
No 684 

194 Highways (SSSI Diversion Orders) (England) Regulations 2007 SI 2007 No 1494 

25 Home Information Pack (Suspension) Order 2010 SI 2010 No 1455 

304  Infrastructure Act 2015 (Commencement No. 3) Regulations 2015 SI 2015 No 1543 

https://www.legislation.gov.uk/
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242 Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Fines on Summary 
Conviction) Regulations 2015 SI 2015 No 664 

311  Local Access Forums (England) Regulations 2007 SI 2007 No 268  

333 Magistrates’ Courts Fees Order 2008 SI 2008 No 1052 

333 Magistrates’ Courts Fees (Amendment) Order 2009 SI 2009 No 1476 

333 Magistrates’ Courts Fees (Amendment) Order 2014 SI 2014 No 875 

303  National Park Authorities (England) Order 2006 SI 2006 No 3155  

221 National Park Authorities' Traffic Orders (Procedure) (England) Regulations 2007 SI 2007 
No 2542 

221 Natural Environment and Rural Communities Act 2006 (Commencement No. 1) (England) 
Order 2007 SI 2007 No 2540 

321 Openness of Local Government Bodies Regulations 2014 SI 2014 No 2095 

507 Penalties for Disorderly Behaviour (Amount of Penalty) (Amendment) (No. 2) Order 2013 
SI 2013 No 1579 

199, 227, 232  Planning (Wales) Act 2015 (Commencement No. 3 and Transitional Provisions) Order 
2016 SI 2016 No 52 

223 Plant Health (England) Order 2015 SI 2015 No 610 

26 Police Reform Act 2002 (Standard Powers and Duties of Community Support Officers) 
Order 2007 SI 2007 No 3202 

176 Public Rights of Way (Combined Orders) (England) Regulations 2008 SI 2008 No 442 

122, 226 Rights of Way (Hearing and Inquiry Procedure) (England) Rules 2007 SI 2007 No 2008 

265 Road Traffic Act 1988 (Motor Racing) (England) Regulations 2017 SI 2017 No 390 

20  Serious Organised Crime and Police Act 2005 (Designated Sites under Section 128) Order 
2007 SI 2007 No 930  

20 Serious Organised Crime and Police Act 2005 (Designated Sites under Section 128) 
(Amendment) Order 2007 SI 2007 No 1387 

158, 302 Street Works (Registers, Notices, Directions and Designations) (England) Regulations 2007 
SI 2007 No 1951 

158, 302 Street Works (Registers, Notices, Directions and Designations) (Wales) Regulations 2008 SI 
2008 No 101 

391 Town and Country Planning (Control of Advertisements) (England) Regulations 2007 SI 
2007 No 783  

196 Town and Country Planning (General Development Procedure) (Amendment) (England) 
Order 2008 SI 2008 No 550 

196 Town and Country Planning (Development Management Procedure) (England) Order 2015 
SI 2015 No 595 

196 Town and Country Planning (General Permitted Development) (England) Order 2015 SI 
2015 No 596 

199 Town and Country Planning (Public Path Orders) (Amendment) (England) Regulations 2013 
SI 2013 No 2201 

292  Traffic Signs Regulations and General Directions 2016 SI 2016 No 362 

331 Tribunals, Courts and Enforcement Act 2007 (Commencement No. 3) Order 2008 SI 2008 
No 749 

19 Use of Invalid Carriages on Highways (Amendment) (England and Scotland) Regulations 
2015 SI 2015 No 59 

19 Use of Invalid Carriages on Highways (Amendment) (Wales) Regulations 2015 SI 2015 No 
779 

NOTE : The Planning Inspectorate’s Advice Notes, Consistency Guidelines and other documents can 
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be obtained online at the access to the countryside guidance page on the GOV.UK website. 

Supplementary table of  circulars and guidance 

Page 

221 Anti-social Behaviour, Crime and Policing Act 2014: Reform of anti-social behaviour powers 
Statutory guidance for frontline professionals (Home Office, July 2014) - link 

261 Authorising structures (gaps, gates & stiles) on rights of way (Defra, October 2010) – 
download 

176 Combined Orders and the power to include modifications in other orders (Defra, revised 
edition 2010) – download 

391  Department for Communities and Local Government Circular 03/2007 : Town and Country 
Planning (Control of Advertisements) (England) Regulations 2007 – link 

297 Guidance for Local Authorities on Implementing the Biodiversity Duty (Defra, 2007) – 
download 

221 Guidance for National Park Authorities making Traffic Regulation Orders under section 
22BB Road Traffic Regulation Act 1984 (Defra, 2007) – download 

304 Guidance for Public Authorities on Implementing the Biodiversity Duty (Defra, 2007) – 
download 

56   Guidance for the completion of form CA16 - making a declaration under section 31(6) of 
the Highways Act 1980 or a statement under section 15A(1) of the Commons Act 2006 
(Defra, 2013) - link 

122, 226 Guidance on procedures for considering objections to Definitive Map and Public Path 
Orders in England (Planning Inspectorate, revised March 2013) – download 

56 Guidance to Commons Registration Authorities in England on Sections 15A to 15C of the 
Commons Act 2006 (Defra, 2013) - link 

206 Marine licensing guide 4 Harbours Act 1964 guidelines (Marine Management Organisation, 
2011) – download 

261, 282 Making stiles and gates easier for those with mobility problems (Defra, 2007) – download 

121 Non Statutory Guidance on the recording of widths on public path, rail crossing and 
definitive map modification orders (Defra, 2007) – download 

194 Non-statutory advice on new provisions relating to diversions of rights of way for the 
protection of sites of special scientific interest (SSSIs) (Defra, 2007) – download 

56 Register of Highway Act Declarations, Statements and Maps Guidance for English Local 
Authorities to accompany Statutory Instrument No 2334 (Defra, 2007) – download 

see text Rights of Way Circular (1/09): Guidance for Local Authorities (Defra, revised October 2009) 
– references on pages 77, 87, 98, 104, 113, 118, 122, 127, 131, 158, 168, 169, 171, 173,  175, 
177,  178,  181, 185, 186, 189, 191, 196, 212, 226, 231, 244, 286, 311, 396 – download 

261, 282 Statutory guidance under sections 147 and 147ZA of the Highways Act 1980 relating to the 
requirement for local authorities to have regard to the needs of people with mobility 
problems when authorising stiles and gates (Welsh Assembly Government, 2007) – link 

196 The Validation of Planning Applications : guidance for local planning authorities 
(Department for Communities and Local Government, 2007) – link 

 

Chapter 1 

Page   

3  1.1 Natural England has published England Leisure Visits – report of the 2005 survey (NE13). 
This found that walking had been the main reason for 18% of trips, and that 21.2 million 
visits to land to which access had been granted under the 2000 Act had been undertaken by 
people living in England over a 12-month survey period.  

https://www.gov.uk/government/publications/anti-social-behaviour-crime-and-policing-bill-anti-social-behaviour
http://archive.defra.gov.uk/rural/documents/countryside/prow/gpg-equality.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/combine-order-guide.pdf
http://www.communities.gov.uk/publications/planningandbuilding/circulartown
http://archive.defra.gov.uk/environment/biodiversity/documents/la-guid-english.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/npguid-tro.pdf
http://archive.defra.gov.uk/environment/biodiversity/documents/pa-guid-english.pdf
https://www.gov.uk/government/publications/commons-act-2006-landowner-statements-highways-statements-and-declarations-form
http://www.planningportal.gov.uk/uploads/pins/row/row_booklet2.pdf
https://www.gov.uk/government/publications/guidance-to-commons-registration-authorities-in-england-sections-15a-to-15c-of-the-commons-act-2006
http://www.marinemanagement.org.uk/licensing/documents/guidance/04.pdf
http://www.ramblers.co.uk/files/BBE25_Defra_stiles_gates_s69_guidance_2007.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/non-stat-guid-width.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/sssi-div-guidance.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/maps-registers.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/rowcircular1-09.pdf
http://new.wales.gov.uk/topics/environmentcountryside/consmanagement/countrysidecoastalaccess/rightsofway/?lang=en
http://webarchive.nationalarchives.gov.uk/+/http:/www.communities.gov.uk/publications/planningandbuilding/validationapplications
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4 Performance indicators for the 2006-07 financial year have been included in a revised set of 
tables for both England and Wales available for downloading from the website. 

8 1.2.1 By ‘road’ in the phrase ‘any other road’, is meant that which has the characteristics of 
what is in common parlance termed a road, namely, a route with a tarmacadamed surface 
and defined lateral boundaries. For example, in Barrett v Director of Public Prosecutions (2009) a 
way through a private caravan site to give access to the public to a beach on the far side of 
the site was held to be a ‘road’ within the phrase ‘any other road to which the public has 
access’ in the definition of ‘road’ in RTA 1988 s 192. 

9 Further Reading A new edition of Out in the Country was published in 2007 by Natural 
England. 

Chapter 2 

Page   

11 2.1 For a discussion of the approach to be taken when a public right of way is alleged to exist 
over a way subject to private rights of way, see Paterson v Secretary of State for the Environment, 
Food and Rural Affairs (2010). 

11 2.2 In R (Smith) v Land Registry (Peterborough Office) (2009), the owner of a caravan claimed 
possession of land on which the caravan had stood for more than 12 years. The Registry 
rejected the application on the ground that the land on which the caravan stood was public 
highway, and public highway could not (Harvey v Truro District Council (1903)) be extinguished 
by adverse possession. The court upheld the Registry’s decision and an appeal to the Court 
of Appeal [R (Smith) v Land Registry (Peterborough Office) (2010)] was dismissed (meaning and 
effect of dictum 'once a highway, always a highway' considered). 

12 2.3.1 Purposes reasonably incidental to passing and repassing include, with regard to a 
vehicle, stopping and parking (i.e, in the absence of restrictions on stopping and parking 
imposed with legal authority by the highway authority).  Rogers v Ministry of Transport (1952), 
cited in Pusey and Anor v Somerset CC(2012). 

12 In Jeffries v Robb (2012) A applied for the striking out, in an injunction restraining her use of 
a way across B’s land, of a provision that excluded use ‘other than at a reasonable speed’, 
arguing that the speed with which a person was entitled to pass along a right of way depended 
on the circumstances.  

 The Court of Appeal held that, having regard to the fact that A’s use of the way had included 
use with a tractor fitted with a CCTV camera for the purpose of ‘intrusive snooping’ on B’s 
land, ‘adjusting her speed to enable her to carry out that exercise’, the inclusion of the words 
objected to was warranted.  The application was accordingly dismissed. 

13 2.3.1 Mayor, Commonality and Citizens of the City of London v Samede, Barda, Ashman and persons 
unknown (2012). Protestors set up a camp consisting of about 175 tents on highway land 
outside St Paul's Church in London. The claimant authority sought an order for possession 
of the land, a declaration that under common law or under HA 1980 s 143 it was lawfully 
entitled to remove tents, and an injunction preventing the defendants from interfering with 
the removal. The protestors claimed that the granting of the relief sought would constitute 
and infringement of their rights under Article 10 (Freedom of expression) and Article 11 
(Freedom of assembly) of the European Convention of Human Rights.  The court held that 
that in the light of the fact that the presence of the camp was incompatible with the lawful 
function and character of the land as a highway; the interference with the rights (under Article 
9) of worshipers attending the church, the nuisance caused by noise and smell and the 
damage to local trade, the interference with the claimants' rights under Articles 10 and 11 
was proportionate, lawful, and justified. The relief sought was granted. 

13 2.3.1 In Sheffield City Council v Fairhall & Ors (2017) it was held that as the removal of trees in 
the highway came within the highway authority’s duty of maintenance, those taking direct 
action to prevent such removal were trespassing and committing an offence under HA 1980 
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s 303 [wilfully obstructing a person acting in the execution of the 1980 Act] and accordingly 
an injunction would be granted to restrain their activities. 

15 2.3.2 The power in the Clean Neighbourhoods and Environment Act 2005 to make dog 
control orders was replaced on 20 October 2014 by a power under the Anti-Social Behaviour, 
Crime and Policing Act 2014 for unitary authorities, London borough councils and non-
metropolitan district councils to make public space protection orders. See Chapter 7 below 
for more details of the power.  

17 2.4.1 Localism Act 2011 s 88 permits 'assets of community value' to be listed by a local 
authority. Actual use either currently or in the recent past is required before a building or 
other land can, in the opinion of the local authority, be an asset of community value. In 
Banner Homes Ltd v St Albans City And District Council & Anor [2018] the land was a field 
crossed by two public footpaths, but the whole of which had been used for informal 
recreation. The request to list the field came after the owner fenced off the paths from the 
remainder of the field. The argument before the court was whether the 'actual' use of the 
field away from the public footpaths qualified under the Act, given that the use had been 
trespassory. The court held that "actual use", in this statutory context, should mean what it 
says and that the listing of the field by the Council should be upheld. 

19 2.6.4 The Use of Invalid Carriages on Highways (Amendment) (England and Scotland) 
Regulations 2015 substitute regulation 7 of the 1988 Regulations to introduce a new 
requirement which relates to invalid carriages which include necessary user equipment. The 
Use of Invalid Carriages on Highways (Amendment) (Wales) Regulations 2015 made similar 
provision in Wales from 9 April 2015. 

19 2.4.3 fn 30 In Ramblers’ Association v Secretary of State for Environment, Food and Rural Affairs 
(2017) it was held that an Inspector had been correct to accept evidence of the adequacy of 
notices posted under s 55 of the British Transport Commission Act 1949. 

20  2.4.3, footnote 38, additional sites have been designated by the Serious Organised Crime and 
Police Act 2005 (Designated Sites under Section 128) Order 2007, as amended by the Serious 
Organised Crime and Police Act 2005 (Designated Sites under Section 128) (Amendment) 
Order 2007.  

21 2.5.2 A transfer order made under the Greater London Authority Act 1999 transferred 
responsibility for a road from Southwark LBC to Transport for London. The order 
transferred “the highway, in so far as it vested in the former highway authority”. What was 
the extent of that transfer? In London Borough of Southwark v Transport for London (2018)  the 
Supreme Court held that it was limited to the extent of the former authority’s property rights 
as highway authority. If that authority had other rights in relation to the land they had not 
been transferred. 

25  2.5.3, final paragraph. The requirement to prepare Home Information Packs was suspended 
from 21 May 2010 by the Home Information Pack (Suspension) Order 2010, and Part V of 
the Housing Act was subsequently repealed on 15th January 2012: Localism Act 2011 ss 183 
and 240. 

26 2.6.2, third paragraph. Police community support officers now have powers to issue fixed 
penalty notices to people cycling on footways: the Police Reform Act 2002 (Standard Powers 
and Duties of Community Support Officers) Order 2007. 

26 2.6.2 footnote 67 Byelaws under LGA 1972 s 235 may, from 3 March 2016, be made under 
the alternative procedure set out in the Byelaws (Alternative Procedure) (England) 
Regulations 2016. 

27 2.6.3 Byelaws under LGA 1972 s 235 may, from 3 March 2016, be made under the alternative 
procedure set out in the Byelaws (Alternative Procedure) (England) Regulations 2016. 

27 2.6.4 Coates v Crown Prosecution Service (2011) was an appeal against conviction for riding a 
SEGWAY on a pavement contrary to section 72 of the Highways Act 1835. Munby LJ 
described a SEGWAY as “a technologically advanced form of personal transportation 
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consisting of a small gyroscopically stabilised platform mounted on two wheels, on which 
the traveller stands, powered by a battery driven electric motor. A vertical joy-stick is used 
to steer. Speed is controlled by leaning forward (to go faster) or standing up straight (to slow 
down). Its maximum speed is 12½ miles per hour”. 

 The court considered the provisions in section 72 in two parts. The first was the provision 
that it should be an offence ‘ … if any person shall ride upon any footpath or causeway by 
the side of a road or set apart for the accommodation of foot passengers’. 

 The court held that : 

 (a) ‘ride’ was not confined to riding a horse; 

 (b) ‘ride’ connoted being on or in the thing being ridden; 

 (c) “'To be carried along on a wheeled contraption or machine, whether powered or not, can 
be, within the meaning of section 72, to ride”; 

 (d) “You do not have to be seated to be riding”. 

 The court concluded that the accused was, within the meaning of section 72, riding the 
SEGWAY, and so was guilty of an offence under this first part. 

 The second part was the provision that it should be an offence to ‘drive any … carriage of 
any description … upon any such footpath’. 

 The court held that : 

 (a) section 85(1) of the Local Government Act 1888 enacted that ' … Bicycles, tricycles, 
velocipedes, and other similar machines are hereby declared to be carriages within the 
meaning of the Highways Acts'. Since a SEGWAY came within the term 'and other similar 
machines', and the 1835 Act 'is an "always speaking" statute'  (its provisions apply 
notwithstanding that the meaning attached to terms might change over time), a SEGWAY 
was a carriage within the second limb of section 72; and, 

 (b) the accused had 'driven' the  SEGWAY, (“’drive’ for the purposes of section 72 has quite 
a wide meaning. The ‘driver’ may be in or on the thing being driven but need not be, as the 
example of the drover shows. One drives a motor cycle by sitting on it, just as one drives a 
car by sitting in it, but the coachman of a stage coach, like the Victorian cabbie on his 
Hansom, is driving the horses although seated on the coach rather than the horses.” Per 
Munby LJ) 

 The court concluded that the accused was guilty of an offence under the second part of the 
section. The appeal against conviction was therefore dismissed. 

 The court also held that in the charge before the District Judge, that the accused 'willfully 
rode a motor vehicle, namely a SEGWAY, upon a footpath … contrary to section 72 of the 
Highways Act 1835',  the words 'motor vehicle' were surplusage, since neither limb of the 
section required that the vehicle ridden/driven should be a motor vehicle. 

 In Chief Constable of North Yorkshire v Saddington (2000), it was held that since a Goped was a 
vehicle 'intended or adapted for use on roads' within RTA 1988 s 185(1), and so a 'motor 
vehicle' within that sub-section, a user was required (under s 87(1)) to hold a driving licence; 
and (under s 143(1)) a policy of insurance in respect of third party risks. 

30 2.6.6, footnote 87, the decision of the High Court in Kay has been overturned by the Court 
of Appeal in Commissioner of the Police for the Metropolis v Kay (2007). The case concerned a 
recurrent event (named Critical Mass) in which pedal cyclists met at the same place in London 
at 6pm on the last Friday of each month and, having no fixed, settled or predetermined route, 
end time or destination, followed the route taken by whichever cyclist happened from time 
to time to be in the lead.  The police notified participants that the event was illegal in that no 
notification had been given as required by section 11(1).  A participant sought a declaration 
that the rides were not public processions of which notice was required to be given to the 
police. In Kay v Commissioner of Police of the Metropolis (2008) the House of Lords held (per Lord 
Phillips) that the event was a ‘procession’ within the meaning of section 11 but that, being 
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one ‘commonly or customarily held’, by virtue of section 11(2) the requirement to give notice 
did not apply; (per Lord Brown) there being no organizers, the requirement to give notice 
did not apply.  Consequently, the exception under section 11 (2) did not arise. The event was 
therefore not illegal. 

31 2.7.2 The Office of Rail Regulation published in August 2011 Level crossings : A guide for 
managers, designers and operators, which includes guidance on footpath and bridleway crossings. 

32 2.7.2. In Ramblers’ Association v Secretary of State for Environment, Food and Rural Affairs (2017) it 
was held that the date when alleged incompatibility with statutory purposes was to be 
assessed was the date when the matter was before a tribunal, in this case an Inspector 
considering an opposed definitive map modification order. 

33 2.7.4 For a discussion of public rights over the seashore by the Supreme Court see R 
(Newhaven Port & Properties Ltd) v East Sussex CC (2015). 

36 2.7.7 A way cannot be a public right of way unless one terminus joins a public right of way.  
Thus where the public right is extinguished over a length at each end of a public path, the 
right over the middle section is extinguished also (neither end then joining a public right of 
way).  In Kotegaonkar v Secretary of State for Environment, Food and Rural Affairs and Bury 
Metropolitan Borough Council (2012) a claim based on twenty years use under HA 1980 s 31 
over a way that linked two areas of land to which the public had access by virtue of licence 
failed since neither end terminated on a right of way. 

37 2.8.2 Where a landowner who owns land adjoining a highway that for part of its width has a 
made up or metalled surface ‘fences against the highway’ (i.e., erects a fence or wall to, e.g., 
retain livestock from straying onto the highway, or to prevent people entering his land from 
the highway, or both), ‘there is a rebuttable presumption that the land between the fence and 
the made up or metalled surface of the highway has been dedicated to public use as a highway 
and accepted by the public as such.’ Per Laws, LJ, Sinclair v Kearsley and Salford City Council 
(2010). (I.e. the land is highway verge.) 

38 Further Reading  The Department for Transport has published new and revised guidance on 
self-balancing scooters, motorised scooters and miniature motorcycles 

38 Further Reading  The Department for Transport published in July 2009 details of the 
regulations applying to electrically-assisted pedal cycles. 

38 The Planning Inspectorate published a new version of Advice Note 16 in September 2009. 

38 Further Reading A new edition of Out in the Country was published in 2007 by Natural 
England. 

Chapter 3 

Page   

40 3.2 In Wild v Secretary of State for Environment, Food and Rural Affairs and Dorset CC (2009), the 
Court of Appeal (Scott Baker LJ, Moses LJ) held that the airing, in 1978, at an inquiry on the 
occasion of a special review of the definitive map, of objections, lodged in 1975, by ‘persons 
who could very well have been owners’ (per Scott Baker, L J) of land crossed by a way, to 
the showing of the way as a bridleway, constituted not only: 

 (a) something that brought the right to use the way into question (in the context of a claim, 
in the event unsuccessful, that use of the way prior to 1978 had resulted in the way being 
dedicated as public); but also  

 (b) sufficient indication that the owners of the land (‘…whoever they may be,’ per Scott 
Baker, LJ) had not acquiesced in public use of the route to preclude an inference, from use 
of the way as of right for a period short of twenty years prior to the locking in 1998 of a gate 
across the way, of dedication at common law of the way as a public right of way on foot [i.e., 
notwithstanding that the expression of contrary intention had occurred, not during the 
period of user relied upon, but prior to its commencement.] (‘The state of mind of the users 
seems to me to be relevant to the status of the track.’ Per Scott Baker, LJ.)  
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 Decision of the High Court (Keith J) upholding the inspector’s confirmation of the order 
adding the way to the definitive map as a footpath, set aside. 

44 In Smith v Muller (2008), landowner A made a claim, based on long usage, to an easement (a 
private right of way) over B's land to a road on the far side. An enclosure award of 1798 
required the boundary between A's and B's land to be fenced. B argued that the construction 
of an access through the fence would constitute an unlawful breach of the fencing 
requirement in the award, with the result that no presumption of dedication either under 
statute or at common law could have arisen. The court rejected the argument. The purpose 
of the requirement was to mark the ownership boundary and to retain cattle, purposes that 
would not be impeded by the existence of a gate in the fence. The enclosure award 
requirement of fencing was therefore no bar to the presumption of the dedication of the 
easement. A's claim succeeded. 

44 3.3.5 ‘...other than a way of such a character that its use could not give rise at common law 
to any presumption of dedication..’ A way cannot be a public right of way unless one 
terminus joins a public right of way.  Thus where the public right is extinguished over a 
length at each end of a public path, the right over the middle section is extinguished also 
(neither end then joining a public right of way).  In Kotegaonkar v Secretary of State for 
Environment, Food and Rural Affairs and Bury Metropolitan Borough Council (2012) a claim based 
on twenty years use under HA 1980 s 31 over a way that linked two areas of land to which 
the public had access by virtue of licence failed since neither end terminated on a right of 
way. 

44 3.3.5 In Forbes v Wokingham BC (2018) the claimant challenged the refusal by the BC, as 
commons registration authority, of an application for registration of land as a village green. 
The refusal followed a public inquiry the Inspector at which concluded that use of land had 
been attributable to assertion of a right of way. The judge rejected a claim that the Inspector 
had wrongly taken into account evidence of uses such as blackberry picking. 

44 3.3.5 Network Rail Infrastructure Ltd v Welsh Ministers (2020) was a challenge to the confirmation 
by an Inspector of a definitive map modification order across a railway line. The Inspector 
had concluded that there was sufficient documentary evidence to conclude that the right of 
way existed prior to the construction of the railway. The court decided that the Inspector 
had had sufficient grounds for so concluding. 

44 3.3.5 TW Logistics Ltd v Essex CC (2021) was a challenge to the registration by the CC of land 
at Mistley Port in Essex as a village green. The claimants argued that land should not be so 
registered if the effect would be to criminalise the landowner’s contuining use of the land for 
the same commercial purposes as took place during the 20-year qualifying period. The 
Supreme Court held, dismissing the appeal, that the exercise by the public of any rights 
arising from registration were subject to the ‘give and take’ principle. This meant that the 
public must use their recreational rights in a reasonable manner, having regard to the interests 
of the landowner as recognised in rhe practical arrangements which develop to allow for 
coexisting use during the qualifying period. The landowner had the right to undertake new 
and different activities provided that they did not interfere with the rights of the public to 
use the land for lawful sports and pastimes. 

46 3.3.6 ‘...as of right…’ R (Lewis) v Redcar and Cleveland Borough Council (2010). Area of land 
consisting of coastal sand dunes occupied for at least 80 years until 2002 in part by the greens 
and fairway of a golf course; application under Commons Act 2006, section 15 for the land 
to be registered as village green; open parts of land used for informal recreation; route used 
by walkers crossed fairway; walkers in practice of stopping before crossing fairway until a 
game in progress had gone through; golfers on occasions called warning to walkers that a 
game was going through; registration opposed on ground that since walkers had (it was 
claimed) ‘deferred’ to the landowner's use of the land, the use could not be as of right.  

 Held, the fact that, in a claim based on long usage, users temporarily refrained from the use 
in order to accommodate the interests of the landowner does not preclude the use from 
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being as of right. (Per Lord Walker, ‘I have great difficulty in seeing how ... [the use by 
residents for recreation was not exercised as of right] simply because they normally showed 
civility towards members of the golf club who were out playing golf.’) Council ordered to 
register the land as village green. Nature of rights exercisable on land becoming registered as 
village green vis a vis rights the exercise of which gave rise to the registration, considered. ‘I 
see little danger, in normal circumstances, of registration of a green leading to a sudden 
diversification or intensification of use by local residents. The alleged asymmetry between 
use before and after registration will in most cases prove to be exaggerated.’ (Per Lord 
Walker, para 47.) 

46 3.3.6 ‘...without interruption...’ The Planning Inspectorate amended Advice Note 15 in April 
2010, and again in November 2012. In R (Roxlena) v Cumbria CC & Anor (2017) the judge 
disagreed with the view in the Advice Note, commenting (at para 73): ‘I do not agree with 
the proposition in the Advice Note  ...  that an interruption which is more than de minimis 
but caused by measures taken against foot and mouth disease, is incapable in law of 
amounting to an interruption in use of a footpath or other way.  I see no basis for that 
proposition.  Use or non-use is a question of fact; the cause of any non-use is not the issue.’ 

47 3.3.6   Without force   “User by force is not confined to physical force. It includes use which 
is ‘contentious’. A landowner may render use contentious by, among other things, erecting 
prohibitory signs or notices in relation to the use in question.”  Per His Honour Judge 
Waksman, R (Oxfordshire & Buckinghamshire Mental Health NHS Foundation Trust and Oxford 
Radcliffe Hospitals NHS Trust) v Oxfordshire CC [2010]. 

 Although force is the clearest indication that use of a way was vi (and thus not as of right), 
force is not a necessary requirement. What is required is that the use should be shown to 
have been contentious, for example by the landowner showing that he had done all he 
reasonably could to prevent the use.  For the meaning of vi, and of contentious, (in the 
context of the phrase ‘as of right’ in the Commons Act 1965, s 22(1)), see Betterment Properties 
(Weymouth) Ltd v Dorset CC and Taylor (2010). 

47 ‘without permission’. In Barkas v North Yorkshire CC and Scarborough Council (2012), B had 
applied for land to be registered under the Commons Act 2006 as village green on the ground 
that it had, under section 15(3)(a), been used as of right by a significant number of inhabitants 
of a locality for sports or pastimes for a period of at least twenty years. The land had been 
provided by a predecessor to Scarborough Borough Council, the landowner, as a recreation 
ground under section 80 of the Housing Act 1936, and maintained as such during the relevant 
period of use. North Yorkshire CC, the registration authority, refused the application, 
holding that, since the public had been entitled to use the land for recreation under the 1936 
Act, use of the land had been by virtue of this entitlement and therefore, the use not being 
nec precario, had not been use as of right. (The use had been by right, not as of right.)  The 
Court of Appeal held, dismissing an appeal from the High Court (R (Barkas) v North Yorkshire 
CC and Scarborough Council (2011)), that the authority had acted correctly. The Supreme Court 
dismissed an appeal from the Court of Appeal (R (Barkas) v North Yorkshire CC and Scarborough 
Council (2014)), also holding that the House of Lords had been wrong in the case of R 
(Beresford) v City of Sunderland (2003) (see p 48) 

50 3.3.7 Where the right to use a way is brought into question on more than one occasion, use 
during the 20-year period ‘next before’ either bringing into question may suffice for the 
purposes of HA 1980 s 31. However where the two dates are more than 20 years apart, a 
contrary intention shown prior to the commencement of the second period does not operate 
to oust the statutory presumption that arises from the use during that period. Paterson v 
Secretary of State for the Environment, Food and Rural Affairs (2010). 

51 3.3.8 ‘..brought into question.’ How?  In R (Godmanchester Town Council) v Secretary of State for 
the Environment, Food and Rural Affairs (2007) Lord Scott said, ‘ … the bringing into question 
could, in my opinion, be done not only by the landowner but also by a member of the public 
or by the local authority.  A member of the public might apply to the court for relief of some 
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sort that would bring the right into question, or a prosecution brought by a local authority 
against a landowner e.g., allowing a stile to fall into disrepair, might, if the landowner disputed 
that there was any right of way, be similarly regarded’. 

52 3.3.9 In Paterson v Secretary of State for the Environment, Food and Rural Affairs (2010), Sales J held 
that an intention not to dedicate shown before the start of a 20-year period does not operate 
to oust the statutory presumption that arises from the use during that period. Sales J also said 
(para 33): “It should first be noted that section 31(1) does not require the tribunal of fact 
simply to be satisfied that there was no intention to dedicate. As I have said, there would 
seldom be any difficulty in satisfying such a requirement without any evidence at all.  It 
requires ‘sufficient evidence’ that there was no such intention. In other words, the evidence 
must be inconsistent with an intention to dedicate. That seems to me to contemplate 
evidence of objective acts, existing and perceptible outside the landowner’s consciousness, 
rather than simply proof of state of mind. And once one introduces that element of 
objectivity … it is an easy step to say that, in the context, the objective acts must be 
perceptible by the relevant audience.” 

52 3.3.9 In Ali v Secretary of State for Environment, Food and Rural Affairs (2015) an Inspector’s 
decision to confirm a definitive map modification order was challenged for, among other 
reasons, failing to conclude that the locking of a door at Christmas had constituted sufficient 
evidence of the landowner’s intention not to dedicate. The challenge failed, the judge holding 
that it had been reasonable for the Inspector to conclude that the use of the path had been 
for the purpose of getting to the local shops and businesses and so a locking of the door at 
Christmas when those shops and business were closed had not been effective to provide 
“sufficient evidence” that there was no intention to dedicate. 

52 3.3.9 In Powell and Irani v Secretary of State for Environment, Food and Rural Affairs (2014) a 
definitive footpath had been diverted by order in 1967. No ‘legal event’ modification order 
had ever been made to modify the definitive map and statement to give effect to that 
diversion. There had been continued public use of the former route of the footpath until it 
was brought into question in 2006. A modification order had subsequently been made to add 
the former route to the definitive map. The case was a challenge to the confirmation of that 
order by an Inspector. The court held that the fact that the definitive map had not been 
amended was no reason to impose an additional test of asking whether the quality of the use 
was such that a reasonable landowner could have been expected to intervene to resist it. 

53 3.3.9 The House of Lords, in R (Godmanchester Town Council) v Secretary of State for the 
Environment, Food and Rural Affairs (2007) reversed the decision of the Court of Appeal, thus 
overturning the decision of Dyson J in R v Secretary of State for the Environment, Transport and the 
Regions ex parte Dorset CC (1999) and rendering unsound the decision of Collins J in Norman 
and Bird v Secretary of State for Environment, Food and Rural Affairs (2006) and of the Court of 
Appeal (2007) in upholding Collins J’s decision: dictum of Lord Justice Denning in Fairey v 
Southampton CC (1956), (‘In my opinion a landowner cannot escape the effect of 20 years’ 
prescription by saying that, locked in his own mind, he had no intention to dedicate. … In 
order for there to be “sufficient evidence that there was no intention" to dedicate the way, 
there must be evidence of some overt acts on the part of the landowner such as to show the 
public at large – in this case the villagers – that he had no intention to dedicate’), approved.  

 In R (Drain)) v Secretary of State for the Environment, Food and Rural Affairs (heard and reported 
with Godmanchester above), the House of Lords rejected the contention of the appellant 
that the contrary intention under section 31 must, to rebut the presumption of dedication, 
be shown to have existed throughout the twenty year period of use. 

55 3.3.9 Notices  In Paterson v Secretary of State for the Environment, Food and Rural Affairs (2010), 
the court held that an inspector was entitled to find that signs in such terms as ‘Private’ or 
‘Private, No tipping’ did not unambiguously provide sufficient evidence or notice that there 
was no intention that a path be dedicated to public use. “A sign saying only ‘Private’ could 
simply have been indicating that the land a short way further down the footpath (which was 



 

 BBR02 cumulative supplement at 30 June 2021 17 

 

open fields) was private so that people should stick to the footpath. In that regard, the 
inspector was entitled to accept the submission …that virtually all rights of way are over 
private land so that a simple sign saying ‘Private’ does not clearly indicate that there is no 
public right of way along a marked footpath.  Similarly, the inspector was entitled to conclude 
that a sign saying “Private, No Tipping” did not clearly indicate that there was no public right 
of way over the footpath (it might more naturally be taken to refer to what should not be 
done on the fields at the end of the path).” Per Sales J. 

56 3.3.9 and footnote 67.  HA 1980 s 31A(1), which requires highway authorities to keep a 
register containing information relating to maps and statements deposited and declarations 
lodged with the authority under section 31(6), was brought into operation in England from 
1 October 2007 : Countryside and Rights of Way Act 2000 (Commencement No. 13) Order 
2007. 

 The Dedicated Highways (Registers under Section 31A of the Highways Act 1980) (England) 
Regulations 2007, make provision for the information that is to be included in a register 
(regulation 3), the manner in which the register is to be kept (regulation 4), and the 
circumstances in which an entry may be removed (regulation 5). 

 Defra has issued guidance to authorities in England on the regulations. 

 Further changes were made in England by section 13 of the Growth and Infrastructure Act 
2013, brought into effect from 1 October 2013 by the Growth and Infrastructure Act 2013 
(Commencement No. 3 and Savings) Order 2013. The amendments extend the period from 
ten years to 20, provide that declarations must be in a prescribed form, require surveying 
authorities to publicise declarations on site and permit those authorities to charge a 
reasonable fee. Declarations may be joint ones covering also declarations intended to prevent 
claims for village green status. The regulations prescribing forms are the Commons 
(Registration of Town or Village Greens) and Dedicated Highways (Landowner Statements 
and Declarations) (England) Regulations 2013. Defra has issued guidance “Guidance to 
Commons Registration Authorities in England on Sections 15A to 15C of the Commons 
Act 2006” (revised in March 2014) and guidance to those wishing to make a declaration using 
the prescribed form CA16.  

56 3.3.10 An Inspector has held that section 56 of the Pastoral Measure 1985, under which no 
church or consecrated land can be sold, leased or otherwise disposed of otherwise than under 
powers conferred by the Measure did not preclude the presumption of the dedication of a 
right of way under HA 1980 s 31 over consecrated land. The reason was that presumed 
dedication under the section did not constitute the sale, lease or other disposition of the land. 
Since twenty years’ use of the way as of right over the consecrated land concerned had been 
shown, the order modifying the definitive map to add a footpath was confirmed. (A Pastoral 
Measure is a Measure of the General Synod of the Church of England confirmed by both 
Houses of Parliament...) Worcestershire County Council Order (Footpath 709, Alfrick) 
Definitive Map Modification Order 2006. PINS ref:FPS/E1855/715, order decision issued 
14.12.2007. 

56 3.3.10 In Housden v Conservators of Wimbledon and Putney Commons (2008), the Court of Appeal 
held that that section 35 of the Wimbledon and Putney Commons Act 1871, which prevented 
the Conservators from selling, leasing or in any manner disposing of any part of the common, 
did not prevent them lawfully granting an easement over the land [in exercise of the power 
conferred by section 8 to 'hold and to dispose of (by grant, demise or otherwise) land'].  The 
Court (Mummery LJ) indicated, obiter, that if it had – if the Conservators had had no power 
to grant an easement - this lack of capacity would prevent the acquisition, from long usage, 
of an easement under section 2 of the Prescription act 1832, notwithstanding that, under the 
section, where 40 years use had been shown, the claim was to be 'deemed absolute and 
indefeasible’ unless the use had been by consent in writing. 

58 3.3.12 In Whitworth v Secretary of State for Environment, Food and Rural Affairs (2010, CA) the 
Court of Appeal considered an appeal against a decision of the High Court (2010, HC) to 
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uphold a decision by an Inspector to confirm, with modifications, a modification order. As 
confirmed, the order added the disputed way to the definitive map as a restricted byway. The 
Inspector had found that at some time in the past the way had acquired the status of 
bridleway but considered that in the relevant 20-year period between 1973 and 1993 use of 
the way by pedal cyclists meant that dedication as restricted byway could be presumed. 

 Carnwath LJ disagreed, agreeing with counsel for the applicant that use by pedal cyclists after 
1968 would have been by virtue of the right conferred by CA 1968 s 30, and therefore that 
such use should be disregarded for the purposes of HA 1980 s 31. He further expressed the 
view that he would have reached the same conclusion even if there had not been the evidence 
of pre-existing bridleway rights, commenting: “One would then be considering the inference 
to be drawn from the actual use between 1973 and 1993. It is true that regular use by both 
horse-riders and cyclists over that period would be consistent with an assumed dedication as 
a restricted byway at the beginning of the period (had that concept then existed). But it is no 
less consistent with an assumed dedication as a bridleway, of which cyclists have been able 
to take advantage under the 1968 Act. Since section 30 [sic, but should it be section 31?) 
involves a statutory interference with private property rights, it is appropriate in my view, 
other things being equal, to infer the form of dedication by the owner which is least 
burdensome to him.” LLJ Tomlinson and Maurice Kay agreed. 

 The part of the order relating to the disputed way was quashed. 

58 3.3.12 In Slough Borough Council v Secretary of State for Environment Food And Rural Affairs (2018) 
there had been evidence of use of the way by pedal cycles prior to an interruption in 1961. 
The Inspector had concluded that this gave rise to the existence of public vehicular rights. 
However the judge concluded that he had failed to consider the alternative explanation of 
such use being tolerated use over a public bridleway (prior to the public rights created under 
CA 1968). 

65  3.4.5 In Barlow v Wigan MBC (2020),  citing Turner v Walsh (1881), the Court of Appeal held 
that a path laid out in the 1930s had become a highway through common law dedication, 
and as Turner v Walsh was authority that dedication was retrospective, the way had been a 
highway in 1949 and was thus maintainable at public expense. 

65 3.4.6 In Garland & Anor v Secretary of State for Environment, Food and Rural Affairs (2020) the 
High Court rejected a challenge to a decision by an Inspector to confirm a modification order 
changing the status of a way which passed through a low underpass under a motorway from 
footpath to bridleway. The challenge was on the basis that dedication of the way as a 
bridleway could not have taken place because it would have constituted a public nuisance. 

65 3.4.7 In Campbell v Banks (2009) it was held that while the Wildlife and Countryside Act 1981 
provides a statutory procedure by which the existence or non-existence of a public right of 
way may be established, the fact that this statutory procedure exists does not oust the 
inherent jurisdiction of the court to make a declaration as to whether a way is or is not public.  
For the court to exercise this jurisdiction, however, it is necessary for all parties affected 
(including, in particular, the owners of land crossed by the way) to be joined as parties to the 
action, so the parties may be before the court.  

66 3.4.7 In R (Roxlena) v Cumbria CC & Anor [2017] the judge declined to quash a decision by a 
surveying authority to make a modification order, commenting (at para 63): ‘I think it would 
be a rare case in which the court were prepared to second-guess the outcome of a local public 
inquiry to determine the force of the objectors' case, where the nature of the objection was 
an attack on the exercise of the surveying authority's judgment.’ His view was endorsed by 
the Court of Appeal in R (Roxlena) v Cumbria CC [2019]. 

69 Further Reading The Planning Inspectorate amended Advice Note 15 in April 2010 and 
again in November 2012, and Advice Notes 6 and 12 in May 2013. 

69  Further Reading  Defra issued version 5 of its guidance to the NERC Act  in May 2008. 



 

 BBR02 cumulative supplement at 30 June 2021 19 

 

Chapter 4 

Page   

77 4.2.5 Circular 2/1993 has been replaced, for authorities in England, by Defra circular 1/09, 
paragraph 6.17 of which restates the advice about obstructions apparently recorded in the 
definitive statement. 

87 4.6.1 Annex B to circular 2/1993 has been replaced, for authorities in England, by chapter 4 
of Defra circular 1/09. 

Chapter 5 

Page 

98 5.1.3 footnote 4 The guidance previously in circular 2/1993 is now, for authorities in 
England, in Defra circular 1/09, paragraph 4.09. 

99 5.2.1 The level of accuracy of the map and statement should be of the highest level in practice 
attainable.  The level of the degree of accuracy attainable will depend on the circumstances, 
in particular the nature of the evidence as to the line and other particulars of the route.  In 
Perkins v Secretary of State for the Environment, Food and Rural Affairs (2009), Sir George Newman 
said, ‘…if it is possible, it will generally be desirable to show an order route to a high level of 
precision, but that will be the position if there is evidence to support such precise delineation 
actually relating to the right of way in question. Where, as is often the case, the existence of 
the right of way is shown by historical maps of varying quality, vintage and produced for 
varying purposes, in my judgment, there is certainly no requirement in law to show the route 
with a greater degree of particularity than can be justified on the basis of the available 
evidence.’  

102 5.2.5 In Kotarski v Secretary of State for Environment, Food and Rural Affairs (2010) a footpath was 
included in the definitive statement but not on the definitive map. The court accepted 
(rejecting an argument of the appellant to the contrary) that the discovery by the authority 
of evidence that this conflict existed constituted the ‘discovery of evidence’ for the purpose 
of section 53(3)(c). The court dismissed the appeal against the decision of the inspector at a 
public inquiry to uphold the order made by the surveying authority that added the footpath 
in the statement to the map. 

102 5.2.5 Because CRWA 2000 s 48 provides conclusive evidence of the existence of restricted 
byway rights, it is not now possible to ‘downgrade’ a restricted byway reclassified from a 
RUPP by the 2000 Act to bridleway or footpath status. 

104 5.2.6 DOE Circular 18/1990 has been replaced, for authorities in England, by Defra Circular 
1/09, see paragraph 4.30 onwards. Paragraph 4.35 of the new circular expresses an amended 
view that, in the context of deletions from the definitive map, it is not possible for a right of 
way to be dedicated when use is by virtue of its already being shown on a definitive map. 
Defra’s view is now that use of the way in such circumstances can no longer be seen to be 
as of right. . In circular 1/09 the view is expressed that this applies from the date of first 
recording on the definitive map, this term being defined as ‘either the date of the original 
publication of the first definitive map, the date of publication of a review, or the relevant 
date of an order adding the path to the definitive map, whichever was appropriate’. 

105 5.2.7 As subsection (7B) refers to “the date on which the application is made in accordance 
with paragraph 1 of Schedule 14 to the 1981 Act”, and as this phrase was interpreted in the 
Winchester College case (see p 107 below) as requiring strict adherence to the requirements of 
Sch 14, it is submitted that for an application to bring into question the right of the public 
to use the way, it too must have complied with the requirements of paragraph 1, e.g in respect 
of submission of copies of documents. See, for example, paragraph 49 of the Winchester College 
judgment: “Parliament stipulated that an application is made when it is made in accordance 
with all the requirements of the paragraph”. This view is in accordance with paragraph 66 of 
the Defra guidance on the NERC Act (version 5, May 2008). However the opposite view 
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was taken by Defra in a letter to the Planning Inspectorate in May 2012. In that letter, which 
makes no mention of amending the NERC Act guidance, Defra argued that the Winchester 
College case conclusion of strict compliance was reached after considering the phrase in the 
context of the NERC Act, and that as NERCA 2006 s 69 amended HA 1980 s 31, the same 
phrase as used in that section should be interpreted in the context of HA 1980. Its 
consideration of that Act led it to conclude that it was “entirely reasonable to construe 
section 31(7B) differently from section 67(6)”. 

 It would seem that the position with regards to a non-compliant application is the same as it 
was before the NERC Act amendment, namely that it is likely that in practice the application 
will have had the effect of bringing into question the right to use the way, but it is for a 
surveying authority (or Inspector) to satisfy it/himself on the matter. 

106 5.3 The Rights of Way (Hearing and Inquiry Procedure) (England) Rules 2007 gives rights 
to applicants for modification orders which are opposed. See 5.7.8 below. 

107  5.3.1 Defra wrote to surveying authorities in England in April 2007 to express the view that 
“where an application under section 53(5) of the Wildlife & Countryside Act 1981 is 
accompanied by a list or summary analysis of documentary evidence sufficient to make a 
credible case for an Order under section 53(2) of the '81 Act, then this constitutes an 
application that is compliant with schedule 14, paragraph 1..” Note that this advice was 
superseded by the Winchester College case below, and see Defra circular 1/09, paragraph 4.7. 

 R (Warden and Fellows of Winchester College) v Hampshire CC (2008) concerned an application to 
re-classify as a byway open to all traffic a route shown on the definitive map in a part as 
bridleway and the remainder as a restricted byway. The landowner contended that vehicular 
rights over the way had been extinguished by NERCA 2006  s 67(1). The applicant contended 
that section 67(1) did not operate to extinguish vehicular rights because the exception to 
section 67(1) in section 67(3)(a) (application for modification order adding a way as a BOAT 
made before 20 January 2005) applied. The landowner contended that since WCA 1981 Sch 
14 para 1(b) required that an application for a definitive map definitive map modification 
order should be accompanied by 'copies of any documentary evidence … which the applicant 
wishes to adduce in support of the application' and since the requirement had not been 
complied with (in that the application had been accompanied, not by copies of the evidence, 
but by a list of the documents), the exception in section 67(3)(a) did not apply, with the result 
that vehicular rights had been extinguished by section 67(1).  

 The authority, rejecting the landowner's contention, made the order. The landowner called 
on the authority to reconsider its decision. The authority refused. The landowner applied for 
judicial review of the authority's refusal.  The High Court, rejecting the application for judicial 
review, held that the exception in section 67(3)(a) applied and that the modification order 
showing the way as a BOAT should therefore stand.  

 The Court of Appeal, reversing the decision of the High Court (R (Warden and Fellows of 
Winchester College) v Hampshire CC (2007)), held that the words of WCA 1981 Sch 14 para 1(b) 
were to be given their clear and ordinary meaning. The requirements of the paragraph were 
therefore to be adhered to strictly. Thus the application for the way to be shown as a BOAT 
had not been validly made. Therefore the exception in section 67(3)(a) did not apply, with 
the result that, since a valid application to have the way shown as a BOAT had not been 
made by 20 January 2005, vehicular rights over the way had been extinguished.  

107 5.3.1  In R (Trail Riders' Fellowship) v Dorset CC (2012) it was held that the requirement of 
Regulations 2 and 8(2) of the Wildlife and Countryside (Definitive Map and Statement) 
Regulations 1993 that the map accompanying an application for an order that modified the 
definitive map should be ‘on a scale of not less than 1/25,000’ required a map derived from 
a map originally drawn to that scale.  

 Thus where the maps accompanying applications for orders that would show  ways as  
BOATs consisted of a map drawn to the scale of 1:50,000 that had been digitally enlarged so 
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as to show the map as at the scale of 1:25,000, the requirement that the map should be drawn 
at the scale of 1:25,000 was not satisfied, with the result that since in the Natural 
Environment and Rural Communities Act 2006 the exception to section 67(1) in section 
67(3)(a) did not apply, rights for mechanically-propelled vehicles had by section 67(1) been 
extinguished.  A challenge to the CC's decision to refuse the applications therefore failed. 

 However, the Court of Appeal took a different view (R (Trail Riders' Fellowship) v Dorset CC 
(2013)), holding that a map which was produced to a scale of 1:25,000, even if it was digitally 
derived from an original map with a scale of 1:50,000, satisfied the requirements of paragraph 
1(a) of Schedule 14 to the 1981 Act provided that it was indeed “a map” and that it showed 
the way or ways to which the application related. 

108 5.3.2  In R (Warden and Fellows of Winchester College) v Hampshire CC (2008), the Court of Appeal 
held (upholding the decision of the High Court in R (Warden and Fellows of Winchester College) 
v Hampshire CC (2007)) that where a landowner had received notification from the authority 
that an application for a modification order had been made, this was sufficient for the 
authority validly to determine the application and make the order, notwithstanding that the 
notification to the landowner had been by the authority and not, as required by Sch 14 para 
2(1), by the applicant. 

109 5.3.4 In Maroudas v Secretary of State for Environment, Food and Rural Affairs and Oxfordshire CC 
(2009), the High Court (Mackie J) considered whether an application had been validly made 
by compliance with WCA 81 Sch 14 and regulation 8 of the Wildlife and Countryside 
(Definitive Maps and Statements) Regulations 1993. The Court concluded that it was 
necessary for the application and the circumstances attending its submission to be looked at 
as a whole. Notwithstanding defects in the application, including a failure to sign and date 
the form in the relevant boxes, the circumstances, taken as a whole and including subsequent 
correspondence between the applicant and the authority that established the essentials of the 
application, warranted an inspector in finding that the application had been validly made. 

 On appeal to the Court of Appeal (Maroudas v Secretary of State for Environment, Food and Rural 
Affairs (2010)), Dyson LJ expressed the view that if an error or omission in an application 
was recognised by the applicant and corrected shortly after submission of the application, 
that would be sufficient to ensure compliance with the requirements. But in the present case 
the defects had been so substantial, consisting of a delay of some weeks and a change to the 
length of route applied for, that there had been non-compliance with the requirements. 
Accordingly the appeal was allowed and the Inspector’s decision quashed. The consequence 
was that NERCA 2006 s 67 had operated to extinguish vehicular rights over the way in 
respect of which the application had been lodged. 

110 5.3.5 and 5.3.6 From February 2011 the Planning Inspectorate administered in England, on 
behalf of the Secretary of State, applications for directions and appeals against refusals to 
make modification orders. 

110 5.3.6  The Planning Inspectorate announced in February 2014 revised procedure for appeals 
against refusals to make modification orders. Inspectors will now take into account evidence 
not considered by the surveying authority when it decided not to make the order. An inquiry 
may also be heard into an appeal. Full details of the new policy, revised in February 2015, are 
on the PINS website 

113 5.5.1 Advice to surveying authorities in England on the action to be taken where, with respect 
to former RUPPs, there is any ambiguity between the definitive map and statement is 
contained in Defra circular 1/09, paragraph 4.41. 

114 5.5.1 Paragraph beginning “subsection (2)”  Although deletion is still possible, ‘downgrading’ 
a restricted byway reclassified from a RUPP by the 2000 Act to bridleway or footpath status 
by modification order is no longer possible because CRWA 2000 s 48 provides conclusive 
evidence of the existence of restricted byway rights over the way. 

118  5.6.4 Defra wrote to surveying authorities in England in April 2007 to express the view that 
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“where an application under section 53(5) of the Wildlife & Countryside Act 1981 is 
accompanied by a list or summary analysis of documentary evidence sufficient to make a 
credible case for an Order under section 53(2) of the '81 Act, then this constitutes an 
application that is compliant with schedule 14, paragraph 1, and hence with sections 67(3)(a) 
and (6) of the NERC Act.” Note that this advice was superseded by the Winchester College case 
above (see page 107, 5.3.1), and see Defra circular 1/09, paragraph 4.7. 

118 5.6.4 In October 2007 Defra wrote to the Planning Inspectorate to express a view on whether 
the exemption in section 67(3)(a) applied where an application had been made, but also 
determined, before the 20th January 2005 date. Defra’s view is that the exemption does not 
apply in such a case: for an application to qualify it must not have been determined at the 
date specified in the Act. 

120 5.7.4 In September 2011 the Planning Inspectorate wrote to order-making authorities about 
the correct use of notation on order maps. In December 2011 the Inspectorate issued a new 
Advice Note 22 on the subject, revised in May 2013. 

121  5.7.4 Non Statutory Guidance on the recording of widths on public path, rail crossing and 
definitive map modification orders was issued by Defra in February 2007 alongside a revision 
of the Planning Inspectorate’s Advice Note 16.  

122 5.7.5 footnote 54 The previous advice in Circular 2/1993 about ‘appropriate bodies’ for the 
receipt of orders has been replaced, for authorities in England, by advice in paragraph 4.20 
of Defra circular 1/09 to authorities to consider wider publicity for orders through ‘local 
organisations which are recognised as being representative of user interests’. 

122 5.7.8 footnote 60 The previous advice in Circular 2/1993 about what to send with orders has 
been replaced, for authorities in England, by advice in paragraph 4.26 of Defra circular 1/09 
to authorities to use the Inspectorate’s checklist. 

122 5.7.8 The Rights of Way (Hearing and Inquiry Procedure) (England) Rules 2007 apply to 
modification orders in England submitted to the Secretary of State on or after 1st October 
2007. For general details of the rules see the supplement to chapter 8. Under the Rules the 
applicant for an order [defined in rule 4(4)(b)] has the following rights: 

 (a) to receive preliminary notice indicating whether an inquiry or hearing will be held and its 
date, time and place [Rule 4(4)(b)] 

 (b) to receive from the Secretary of State a copy of the order-making authority’s statement 
of case or proof of evidence [Rules 6(2), 17(2) and 20(3)(a)] 

 (c) to receive from the Secretary of State a copy of any other statement of case [Rules 6(6)(b) 
and 17(6)(b)] 

 (d) if the applicant has submitted a statement of case or notice of reliance on the order-
making authority’s case, to receive from the Secretary of State a copy of any further 
information he required any person to supply [Rules 7(3) and 18(3)] 

 (e) to appear at a hearing and give oral evidence or call someone else to do so [Rules 8(1)(b) 
and 9(6)(b)] 

 (f) to receive notice of any pre-inquiry meeting [Rule 15(2)] 

 (g) to appear at an inquiry [Rule 19(1)(b)] 

 (h) if appearing at an inquiry, to give or call another person to give, oral evidence and to 
present, or call another person to present, any matter; and to cross-examine any person giving 
evidence or presenting any matter to the inquiry [Rules 21(5) and 21(6)] 

 (i) to receive notice of the intention of the Secretary of State to disagree with the inspector 
and to be given an opportunity to make representations; and to receive notice of any re-
opened hearing or inquiry [Rules 11(6), 11(9),  23(6) and 23(9)] 

 (j) to receive notice of a decision by an Inspector to take into account any subsequent material 
and to be given an opportunity to make representations, and to receive notice of any re-
opened hearing or inquiry [Rules 12(3), 12(6)(a), 24(3) and 24(6)(a)] 
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 (k) to receive notice of the decision [Rules 13(2), 14(2), 25(2) and 26(2)] 

 An applicant is given similar rights by the procedure for written representations adopted by 
the Planning Inspectorate for opposed orders determined by that method – see publication 
for details. 

 The applicant also has the following duties: 

 (a) to ensure that, within 14 weeks of the start date, the Secretary of State has received either 
their statement of case or notification that they intend to rely on the order-making authority’s 
statement of case [Rules 6(3) and 17(3)] 

 (b) to ensure that the Secretary of State receives any proofs of evidence (and summary if 
necessary) not less than four weeks before the start of the inquiry [Rule 20] 

122  The Planning Inspectorate’s checklist for order-making authorities was revised in March 
2007 and again in October 2007.  

123  5.7.8 The Planning Inspectorate is now making decisions on definitive map modification 
orders for England and for Wales available on its website.  

123 5.7.8 In a revised version of circular 1/09 in October 2009 Defra revised paragraph 4.27 to 
make it clear that if orders are severed, each part must be separately capable of confirmation. 

123 5.7.9 In R (Elveden Farms Ltd) v Secretary of State for Environment, Food and Rural Affairs (2012) 
Charles J took the view that “that the process under paragraph 8 (of Sch 15) did not limit 
objections that could be made, and does not limit them to the modifications proposed by 
the inspector”. 

124 5.7.9 The Planning Inspectorate issued revised versions of Advice Note 20 in September 
2009 and again in May 2013. 

124 5.7.11 An appeal under Schedule 15 is in the nature of a statutory judicial review and is limited 
to ordinary public law grounds: Powell v Secretary of State for Environment, Food and Rural Affairs 
and Anor (2009), para 9; Norman and Anor v Secretary of State for Environment, Food & Rural Affairs 
(2007), para 3. For the grounds, see 13.1.3, p 332. 

124 5.7.11  In determining an appeal under paragraph 12 (1) of Schedule 15, the court should 
apply the “usual public law principles equivalent to those applicable in judicial review”. 
Paterson v Secretary of State for the Environment, Food and Rural Affairs (2010). 

124 5.7.11 The effect of an order of the court under WCA 1981 Sch 15 para 12 (2) quashing an 
inspector’s decision to confirm an order is to quash not merely the decision of the inspector, 
but the order itself (thus requiring the order, if the authority so decides, to be re-made):  Jones 
v Welsh Assembly Government (2008). However in R (Elveden Farms Ltd) v Secretary of State for 
Environment, Food and Rural Affairs (2012) Charles J quashed the decision of the Inspector 
rather than the orders that he had determined (which had been made following a successful 
appeal under Sch 14). 

124 5.7.11 In Nottingham City Council v Calverton Parish Council (2015) Mr Justice Lewis held that, 
where a six-week period for challenging the adoption of a development plan ended on a day 
when the court office was closed, the period was extended until the next day on which the 
office was open. 

124 5.7.11 The Planning Inspectorate has amended its leaflet about applying to the High Court 
to include more information on how to challenge a decision. 

127 5.8.3 The OS and IDEA have published guidance to local authorities on making OS-based 
definitive map information available to the public 

127 5.8.3 The advice previously in circular 2/1993 has been replaced, for authorities in England, 
by paragraph 2.3 of Defra circular 1/09, which no longer recommends that maps be sold to 
the public. 

130 5.9.3 Where a path is included in the definitive and statement for a particular area, and a 
dispute arises as to the line that these are intended to represent, the court has jurisdiction to 
determine, on the evidence, the true line of the right of way. In Ernstbrunner v Manchester City 
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Council and Males (2009) a farmer put a gate across a used path which was included on the 
definitive map and which, as used, followed a private road through the farmyard. An 
application was made to the highway authority for an order under HA 1980 s 130B(2) 
requiring the authority to take action to secure the removal of the gate, followed later by an 
application under section 130B to the magistrates’ court for an order requiring the authority 
to act.latter application was dismissed. On appeal, the Crown Court accepted evidence by 
the landowner that the line of the public right of way followed a line indicated on the ground 
by stone sets, to the north of the private road through the farmyard [with the result that since 
the gate was not on the route found by the court to be the correct line of the public right of 
way, no obstruction had occurred]. An appeal to the High Court was dismissed. 

130 5.9.3 In Kotarski v Secretary of State for Environment, Food and Rural Affairs (2010) a footpath was 
included in the definitive statement but not on the definitive map. The court accepted 
(rejecting an argument of the appellant to the contrary) that the discovery by the authority 
of evidence that this conflict existed constituted the 'discovery of evidence' for the purpose 
of section 53(3)(c). The court dismissed the appeal against the decision of the inspector at a 
public inquiry to uphold the order made by the surveying authority that added the footpath 
in the statement to the map. 

131 5.9.4 footnote 87 Circular 2/1993 has been replaced, for authorities in England, by Defra 
circular 1/09, paragraph 6.17 of which restates the advice about obstructions apparently 
recorded in the definitive statement. Paragraph 4.16 of circular 1/09 advises surveying 
authorities on the inclusion of limitations in modification orders. 

132 5.11.1 Natural Englandfrom further archive research in the Discovering Lost Ways project, 
and initiated a review of legislation by a body it established and called the Stakeholder 
Working Group. Defra announced in March 2008 that the implementation of sections 53 to 
56 of the 2000 Act would be deferred at least until that review has reported. 

 Natural England published "Stepping Forward"report of the Stakeholder Working Group in 
March 2010 (ref Natural England Commissioned Report NECR035). 

134 Further Reading Natural England published a new edition of A guide to definitive maps and 
changes to rights of way (NE 112) in 2008  

135 Further Reading Defra issued version 5 of its guidance to the NERC Act in May 2008. 

135 Further Reading The Planning Inspectorate issued revised versions of Advice Notes 5, 7, 9, 
10, 15, 16 and 20 between June and October 2009, Note 15 in April 2010 and November 
2012, Notes 5, 8 and 20 in May 2013, Note 19 in June 2014 and Notes 9 and 10 in November 
2014. In November 2014 the Inspectorate withdrew Advice Note 7 and replaced it by new 
Advice Note 23.   

135 Further Reading The Planning Inspectorate’s Definitive Map Orders guide has been revised. 
It has been superseded for English orders submitted to the Inspectorate from 1 October 
2007 by new guidance (itself revised, most recently in June 2017). 

Chapter 6 

Page 

141 6.1 Totality of evidence. In R (Ridley) v Secretary of State for Environment, Food and Rural Affairs 
(2009) Walker J said ‘As a matter of logic and common sense, it is perfectly plausible that an 
accumulation of material pieces of evidence may lead to a conclusion that while none of 
them, of itself, actually points to a particular result, taken as whole they do.’ 

141 6.1 Circumstances may arise in which an inspector or the court has to determine which of 
two conflicting, or apparently conflicting, items of evidence should prevail. For example, in 
Parker v Nottinghamshire CC and Department for Environment, Food and Rural Affairs (2009) an 
order was made adding a restricted byway to the definitive map on the ground of the 
depiction of the way in an enclosure award [see 6.3.2] made under the Inclosure Act 1771. 
In 1783 the Trent Navigation Act [see 6.3.3] conferred powers on a navigation [i.e., canal] 
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company to ‘set out …use…and maintain Paths and Ways for haling, towing by men or 
horses any Boats, Barges or Vessels using the said Navigation’. The Act provided that owners 
though whose land the path was to pass should have a right to use the path as a ‘footpath, 
bridleway or driftway for their cattle and that no other person may use the same.’ Adjacent 
landowners objected to the modification order on the ground that this provision, and in 
particular the words ‘and no other’, restricting those entitled to use the way precluded the 
existence of public rights over the route. The court held that the Act created private rights 
of way over the path (for the benefit of canal users and adjoining landowners.) The existence 
of private rights did not preclude the existence of public rights (in the instant case, rights of 
a different nature) over the same route. The order was therefore confirmed. [Semble, if the 
public rights were extinguished, the private rights created by the Act would not be affected.] 

145 6.3.1 The Consistency Guidelines have been revised by the Planning Inspectorate, most 
recently in March 2015. 

147 6.3.2 footnote 7 In R (Andrews) v Secretary of State for Environment, Food and Rural Affairs (2014) 
Mr Justice Foskett rejected an attempt by Mr Andrews to overturn the 1993 judgment. 
However this was overturned by the Court of Appeal in R (Andrews) v Secretary of State for 
Environment, Food and Rural Affairs (2015), the court concluding that section 10 of the 1801 
Act did authorise a commissioner to set out and appoint public bridleways and footpaths in 
an award. 

147 6.3.2 In Craggs v Secretary of State for Environment, Food and Rural Affairs (2020) the High Court 
concluded that an Inclosure Award could be interpreted as having validly created bridleways 
notwithstanding an earlier judgment that the purported creation of carriageways under the 
same Award had been ultra vires [Buckland v SSETR (2000)]. 

150 6.3.6 The Consistency Guidelines have been revised by the Planning Inspectorate, most 
recently in January 2015. 

156 6.3.11 Advice Note 4 was withdrawn in July 2013 as the subject is now covered by the 
Consistency Guidelines. 

157 In Fortune & Ors v Wiltshire Council & Anor (2010), claimants with properties on a lane 
objected to a proposal for the construction of a housing estate adjacent to the lane. In 2002 
and 2006 obstacles were placed on the verges of the lane. The Council, as highway authority, 
claimed that the lane was a public highway and that by virtue of HA 1980 s 130 it had acted 
lawfully in removing the obstacles. 

 The residents claimed that either that no vehicular rights existed over the lane; or that, if such 
rights had existed, they had been extinguished by NERCA 2006 s 67(1). The Council argued 
that highway rights had not been extinguished by section 67(1) by virtue of the exception to 
section 67(1) in section 67(2)(b), namely the existence of 'a list required to be kept under 
section 36(6) of the Highways Act 1980', which sub-section required every county council to 
make, and keep corrected up to date, 'a list of the streets ... which are highways maintainable 
at the pubic expense', the list being required (by section 36(7)) to be open to inspection by 
the public at the offices of the county council and that for each district of the council, at the 
offices of the district. 

 The claimants contended that the list maintained by the Council was not compliant with 
NERCA 2006 s 67(2)(b) and HA 1980 s 36(6) with the result that the exception did not 
apply. 

 The court held that, on the evidence, both at common law and under HA 1980, vehicular 
rights existed over the lane.  The exceptions in NERCA 2006 s 67(2) were not to be given a 
narrow, restrictive interpretation but were to be interpreted in the context of the section's 
purpose. With regard to the arguments advanced by the claimants as to why the list of streets 
maintained by the Council was not a list of streets for the purpose of section 67 (2)(b), the 
arguments and the court's finding were as follows. 

 1.  The list was not (being in digital form as an Exor database) in writing on paper.  The court 
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held that a list that could be 'rendered visible to the public either by printing off a copy of it 
or displaying it on a computer screen', constituted a list within section 36(6).  

 2. The list did not contain minor highways (i.e. footpaths, etc) which, being highways 
maintainable by the public, should have been included.  The court held that whilst a list 
should properly contain minor highways, the omission of minor highways did not of itself 
prevent the list from coming within section 36(6), since the under the section the list was 
open to correction. 

 3. The list did not contain words that identified the list as one kept for the purpose of section 
36(6).  The court held that the list kept by the council for the purpose of section 36(6) did 
not require a label identifying it as such.  

 4. A section 36(6) list was a list of streets maintainable by the public.  The list relied upon by 
the council was a list of streets maintained by the council, and so contained both streets that 
were in law maintainable and streets that were not in law maintainable but which were in 
practice maintained.. The list therefore did not comply with section 36(6).  The court held 
that the fact that the list contained, out of a total of 11,000 roads, 19 that were not 
maintainable (because they were under construction or had not yet been adopted), was de 
minimis and irrelevant. "..having regard to the mischief at which section 67 NERC is 
directed, on the facts of the case, the difference between 'maintainable' and 'maintained' is 
an insignificant one." 

 Thus the list maintained by the council was compliant with section 36 with the result that 
since the exception in NERCA 2006 s 67(2)(b) therefore applied, vehicular rights had not 
been extinguished.  The Council had thus acted lawfully in removing the obstacles. 

 In dismissing an appeal, (Fortune & Ors v Wiltshire Council & Anor (2012)), the Court of Appeal 
held, confirming what had been held in the court below, that the Winchester  College principle 
of strict compliance should not be applied to the section 67(2)(b) exception, and also 
endorsed the other conclusions reached by the High Court. 

157 6.3.12 In Slough Borough Council v Secretary of State for Environment Food And Rural Affairs (2018) 
the Inspector had concluded that the exemption applied to a way shown in a s 36 list as a 
"Private Street". The judge held that he had been wrong to do so, saying that the law did not 
prevent an authority including in a list both ways which were highways maintainable at public 
expense and ways which were not. 

158 6.3.12 footnote 15 The advice to authorities is now, for authorities in England, in Defra 
circular 1/09, paragraph 4.42. 

158 6.3.12 footnote 16, the 1992 regulations have been replaced by the Street Works (Registers, 
Notices, Directions and Designations) (England) Regulations 2007 and the Street Works 
(Registers, Notices, Directions and Designations) (Wales) Regulations 2008. These require 
registers to be indexed, to comply with BS 766 Part 1 and, by no later than 1st April 2009, 
to be based on a geographical information system. The Department for Transport has 
published new and revised guidance on street works, which includes guidance on the 
registers. 

160 Further Reading The Consistency Guidelines have been revised by the Planning 
Inspectorate, most recently in January 2015. The Guidelines now cover the subject-matter 
of Advice Note 4, which was withdrawn in July 2013. Advice Notes 11 and 14 were revised 
in May 2013. 

Chapter 7 

Page  

168 7.2.1 Annex C of Circular 2/1993 has been replaced, for authorities in England, by Chapters 
3 and 5 of Defra circular 1/09. 

169 7.2.2 The Secretary of State’s advice that he will exercise his powers to make orders under 
the Highways Act only exceptionally is now, for authorities in England, in paragraph 10.2 of 
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Defra circular 1/09. 

169  7.2.3 Non Statutory Guidance on the recording of widths on public path, rail crossing and 
definitive map modification orders was issued by Defra in February 2007 alongside a revision 
of the Planning Inspectorate’s Advice Note 16. The Advice Note was further revised in 
September 2009. 

169 7.2.3  In September 2011 the Planning Inspectorate wrote to order-making authorities about 
the correct use of notation on order maps. In December 2011 the Inspectorate issued a new 
Advice Note 22 on the subject, revised in May 2013. 

171 7.2.4 footnote 27 The view that an authority may decide not to proceed with an order under 
the Highways Act is now, for authorities in England, in paragraph 5.29 of Defra circular 
1/09. 

173 7.2.5 A table listing when order-making authorities should send copies of orders to the 
Ordnance Survey is, for authorities in England, in Defra circular 1/09, paragraph 5.59. 

173  7.2.5 The Planning Inspectorate is now making decisions on public path orders in England 
and Wales available on its website.  

173 7.2.6 The Secretary of State’s advice on his powers to modify orders is now, for authorities 
in England, contained in chapter 10 of Defra circular 1/09. 

175 7.2.7 Guidance on the use of the certification procedure for s 119 orders is contained, for 
authorities in England, in Defra circular 1/09, paragraph 5.28 

176 7.2.8 The provision for combined orders, whereby certain public path orders made by 
surveying authorities may include modification of the definitive map, was brought into force 
in England from 6th April 2008: Public Rights of Way (Combined Orders) (England) 
Regulations 2008. Defra has published guidance. 

 Amendment regulations came into force, and revised guidance was published, in October 
2010. 

 In a letter to the Planning Inspectorate in May 2012 Defra took the view that, where there 
was a defect in the definitive map modification order element of a combined order, the 
Secretary of State should not deal with it, and indeed arguably had no power to do so. Instead 
the correct course of action would be for the order-making authority to withdraw the order, 
remake it without the modification order element, and subsequently make a separate legal 
event modification order. 

176   7.2.9 In Nottingham City Council v Calverton Parish Council (2015) Mr Justice Lewis held that, 
where a six-week period for challenging the adoption of a development plan ended on a day 
when the court office was closed, the period was extended until the next day on which the 
office was open. 

176 7.2.9 The Planning Inspectorate has amended its leaflet about applying to the High Court to 
include more information on how to challenge a decision. 

177 7.2.12 Advice on charging applicants is now, for authorities in England, in Defra circular 
1/09, paragraphs 5.34 to 5.41. 

178 7.3.1 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, chapter 5. 

181 7.3.2 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, chapter 5. Paragraph 5.32 expresses the view that the Inspector’s role is not 
‘confined to auditing the reasons for which the order making authority made the order. The 
Inspector is entitled to his or her own view, on the basis of the evidence submitted by 
interested parties, and may confirm an order, even where the reasons, under section 119(1), 
for doing so may not align with those of the order-making authority, provided that the 
Inspector is satisfied that in the interests of the owner, lessee or occupier or the public, it is 
expedient to divert the way’. 

181 7.3.2  In Ramblers' Association v Secretary of State for Environment, Food and Rural Affairs & Ors 
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(2012) Ouseley J held that the purpose of the discretionary power in subsection (1) of section 
119 was to enable the local authority to consider factors other than the interests of the owner, 
occupier or the public. In his judgment those other factors included those set out more 
specifically in sub-section (6) and any other relevant matters. However, at confirmation stage 
those other factors were not to be considered under the provision requiring the confirming 
authority to be satisfied as to the expediency of the diversion 'as mentioned in subsection (1) 
above', but rather under the other provisions in subsection (6). The judge agreed with the 
parties that the Inspector had been wrong to treat as irrelevant the possibility that this 
diversion (of a path away from a historic building) might set a precedent. However, he did 
not consider that there had been sufficient evidence of the likelihood of such a precedent 
being set to justify quashing the decision of the Inspector to confirm the order. The judge 
also doubted the lawfulness of a further concession made by the Secretary of State that the 
Inspector had been wrong to treat as irrelevant an argument that because the applicants knew 
of the existence of the footpath when they bought the Mill it was not legitimate for them to 
expect that it might be diverted. 

181 In Open Spaces Society v Secretary of State for Environment, Food And Rural Affairs (2020) the Society 
argued that an Inspector had erred in law in considering factors other than those in 
subsections (a) to (c) of s 119(6) when deciding whether to confirm a diversion order. The 
court held that those were not exclusive factors and that the Inspector had not erred, a view 
upheld by the Court of Appeal in Open Spaces Society v Secretary of State for Environment, Food 
And Rural Affairs (2021), Lewis LJ concluding: “In deciding whether it is expedient to confirm 
a public path diversion order in the exercise of the power conferred by section 119(6) of the 
1980 Act, the decision-maker must have regard to the effect of the matters specified in 
paragraphs (a) to (c) (and any material provision of a rights of way improvement plan) and 
may have regard to any other relevant matter, including if appropriate the interests of the 
owner or occupier of the land over which the path currently passes, or the wider public 
interest.” 

184 7.3.2 What if the existing path is obstructed?, third paragraph. In a revised Advice Note 9 
the Planning Inspectorate has given the following guidance: 

 “Whereas section 118(6) provides that, for the purposes of deciding whether a right of way 
should be stopped up, any temporary circumstances preventing or diminishing its use by the 
public shall be disregarded, section 119 contains no equivalent provision. However, [it is the 
Inspectorate’s view that, when considering orders made under section 119(6), whether the 
right of way will be/ will not be substantially less convenient to the public in consequence 
of the diversion, an equitable comparison between the existing and proposed routes can only 
be made by similarly disregarding any temporary circumstances preventing or diminishing 
the use of the existing route by the public. Therefore, in all cases where this test is to be 
applied, the convenience of the existing route is to be assessed as if the way were 
unobstructed and maintained to a standard suitable for those users who have the right to use 
it.” 

 See also Defra circular 1/09, paragraph 5.25. 

185 7.3.3 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, chapter 5. 

185 7.3.3 Where, to exercise the power conferred by HA 80, section 26 to make an order that 
creates a public footpath, the authority is required to show that there is a need for the path, 
and that it is expedient that the order should be made, the need that must be shown relates 
to both the need for the path to exist [i.e. on the route proposed], and the need for the 
created path to be of the dimensions proposed [e.g. with regard to its width]. R (MJI Farming 
Limited) v Secretary of State for Environment, Food and Rural Affairs (2009): order creating a public 
footpath quashed since no need had been shown for the order path to be of the width 
proposed (4 metres), the width being that needed to accommodate a bridleway should one 
later be created. 
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186 7.3.4 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, paragraph 5.54. 

189 7.3.6 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, paragraphs 5.48 to 5.50. 

191 7.3.7 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, paragraphs 5.51 to 5.53. 

192  7.3.8 In R (Manchester City Council) v Secretary of State for Environment, Food and Rural Affairs 
(2007), the City Council sought, through judicial review, an order quashing the decision of 
an inspector not to confirm an order made by the council under HA 1980 s 118B to close a 
footpath for the purpose of crime prevention. The inspector found that there would be 
sufficient benefits in preventing and reducing crime that disrupted the life of the community, 
to make it expedient, under section 118B(a), that the path should be stopped up for the 
purposes of preventing crime. 

 However, in considering whether, under section 118B(7), it was expedient, having regard to 
all the circumstances, to confirm the order, he concluded it would not be expedient for the 
path to be closed. The reasons were that the footpath provided a utility and recreational 
function; that the proposed alternative route was twice the distance and alongside roads, (one 
part carrying heavy traffic), and was less attractive to users of existing footpaths; that the 
order path had a real purpose for a significant number of local people and that its closure 
would be detrimental to the amenity of some local residents. 

 In the High Court, Sullivan J found that there was evidence on which the inspector was 
entitled to reach the conclusion he did.  The issue before the inspector had been one of 
balance.  It was possible that another inspector might well have reached a different 
conclusion.  But that was not to say that the inspector’s conclusion was unreasonable.  His 
reasoning was entirely intelligible and the application was therefore dismissed 

192 7.3.8 School security. R (Hockerill College) v Hertfordshire CC (2008) concerned a public footpath 
that crossed the grounds of a school. The school applied to the CC for a special 
extinguishment order under HA 1980 s118B(1)(b). The council declined to make the order. 
The school applied to the court, in proceedings for judicial review, for an order quashing the 
decision. In granting the order, the court held that the council had erred.  When considering 
(at the first stage) whether it was expedient, for the purposes specified (protecting pupils or 
staff), that the order should be made, it had taken into account matters (set out in 
s118B(8)(a)-(d)) required to be considered when deciding (at the second stage of the process) 
whether to confirm the order, 

 When considering, at the first stage, whether it was expedient that the order should be made, 
the council was entitled to bear in mind the requirements of sub-section (8) to the extent 
that it would not be reasonable to make the order if there was no chance of the sub-section 
(8) requirements being met. Nevertheless, the two stages of the process were distinct. The 
council, in giving reasons for finding it inexpedient to make the order, had cited matters that 
fell within subsection (8) (the fact that the path was well used; the need for improved security, 
and the absence of a reasonably convenient alternative route). The order was accordingly 
quashed (and the matter directed to be remitted to the council for reconsideration). 

193 7.3.8, footnote 72, an area in Darlington has been designated by the Crime Prevention 
(Designated Areas) Order 2007 

193 7.3.9 In August 2008 Defra announced, following a consultation exercise, that it had 
concluded that the right to apply provisions should not be implemented as they stood, and 
that further primary legislation was needed to secure an effective framework for applications. 

194 7.3.10 The power to divert ways in SSSIs was brought into effect in England on 21 May 2007 
by the Countryside and Rights of Way Act 2000 (Commencement No. 12) Order 2007. The 
Highways (SSSI Diversion Orders) (England) Regulations 2007 have been made to prescribe 
the form of applications and orders. Defra has issued guidance on the use of the power 
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(Non-statutory advice on new provisions relating to diversions of rights of way for the 
protection of sites of special scientific interest (SSSIs)). 

196 7.4 The advice previously in circular 2/1993 is now, for authorities in England, in Defra 
Circular 1/09, in particular chapter 7. 

196 7.4.1 The Department for Communities and Local Government has issued guidance to local 
planning authorities on the validation of planning applications. The guidance states (page 23) 
that applications for full planning permission should be accompanied by a site plan on a scale 
of 1:200 or 1:500 showing accurately all public rights of way crossing or adjoining the site. 

 The Town and Country Planning (General Development Procedure) (Amendment) 
(England) Order 2008 requires all planning applications in England after 6 April 2008 to be 
made on a standard form published by the Secretary of State. 

 New development orders replaced, in England, from 15 April 2015 the previous 
development orders relating to development management and permitted development : the 
Town and Country Planning (Development Management Procedure) (England) Order 2015 
and Town and Country Planning (General Permitted Development) (England) Order 2015. 

 See also Defra circular 1/09, paragraph 7.4. 

197 7.4.1 In Malvern Hills District Council v Secretary of State for Housing, Communities and Local 
Government & Anor (2021) the DC challenged the granting of planning permission for 
development obstructing a footpath, arguing that the Inspector had failed to treat the 
blocking of the path as a material consideration. The court disagreed with that argument, 
holding that the Inspector did not fail to treat the need to protect public footpaths as a 
material consideration. 

199 7.4.2 From February 2011 the Planning Inspectorate administered, on behalf of the Secretary 
of State, orders under TCPA 1990 ss 247, 251 and 261 that affected rights of way. 

199 7.4.2 Sections 11 and 12 of the Growth and Infrastructure Act 2013 amended TCPA 1990 
ss 253 and 257 so that in England, with effect from 25th June 2013, orders may be made 
after a planning application has been submitted but before permission has been granted. The 
regulations have been amended to provide for the content of such orders:  Town and 
Country Planning (Public Path Orders) (Amendment) (England) Regulations 2013. 

 A similar amendment was made in Wales from 16 March 2016: section 38 of the Planning 
(Wales) Act 2015, brought into force by the Planning (Wales) Act 2015 (Commencement 
No. 3 and Transitional Provisions) Order 2016 article 5. 

199 7.4.2 In R (Network Rail Infrastructure Limited) -v- Secretary of State for the Environment, Food and 
Rural Affairs and Ors (2017) a planning permission had been granted for development subject 
to conditions which, at the time of the inquiry into an opposed order under s 257, were that 
: (a) an order had been made and confirmed diverting a footpath so that it no longer afforded 
access from the development across an adjacent railway line; or (b) that such an order had 
not been confirmed by the SoS. Obectors argued that the latter condition meant that it could 
not be said that the diversion of the path was necessary to enable the development to 
proceed. The Inspector closed the inquiry without hearing arguments on the merits of the 
case, accepted the objectors' argument and refused to confirm the order. 

 Network Rail, which had requested the conditions on safety grounds, challenged the 
decision. In the High Court, Holgate J concluded that the Inspector had been wrong to treat 
one part of the condition as rendering consideration of the order on its merits unnecessary, 
and accordingly quashed the decision. On appeal by the SoS to the Court of Appeal, R 
(Network Rail Infrastructure Limited) -v- Secretary of State for the Environment, Food and Rural Affairs 
and Ors (2018), his judgment was supported. 

200 7.4.2 Procedure   In Beckley Parish Council v Secretary of State for Transport (2010) a draft order 
was published under TCPA 1990 s 247 stopping up a length of byway open to all traffic and 
substituting a length of footpath. The parish council objected: just before an inquiry opened 
modifications were proposed by the county council to make the substitute route a (wider) 
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bridleway. The order was made with those modifications. The parish council challenged the 
decision, arguing that the proposed modifications should have been advertised, in line with 
the guidance in paragraph 10.11 of Defra circular 1/09. Nicol J dismissed their application, 
stating that s 252(8), which gave the Secretary of State power to make the order with 
modifications, did not require him to advertise any proposed modifications, and a circular 
could not fetter a statutory discretion. In any event, there had been an adjournment of the 
inquiry to allow the district council to consider its position, and thus there had been no 
prejudice. 

200 7.4.2 Procedure   In April 2014 Defra wrote to the Planning Inspectorate to advise that it 
considered that an Inspector could, within the power to modify an order, change the wording 
(including title) of a “diversion” order to that of a “stopping-up” order (and vice versa) where 
such a change of description was considered more accurately to reflect the effect of the order. 
[Letter available on the Inspectorate’s website.] 

204 In Carpenter v Calico Quays Ltd (2011) it was held that in deciding what is a 'reasonably 
convenient' means of access under HA 1980 s 125(3)(b), it was relevant to have regard to 
what existed before the change. 

206 7.4.5 Harbours and docks The Secretary of State for Transport has delegated to the Marine 
Management Organisation (MMO) his functions under the Harbours Act 1964 relating to 
harbour revision and harbour empowerment orders: Harbours Act (Delegation of 
Functions) Order 2010 SI 2010 No 674. The MMO has published a guide to its new 
functions. 

212 7.5.1 footnote 131 The advice previously in circular 2/1993 is now, for authorities in 
England, in Defra Circular 1/09, paragraph 5.56. Paragraph 9.9 of the circular advises on 
costs arising from s 116 applications. 

214 7.5.3 In R (Ramblers’ Association) v Secretary of State for Defence (2007), it was held that  

 (a) the power in section 16 of the 1842 Act to stop up or divert footpaths or bridleways is 
not confined to land that is in the process of being acquired;  

 (b) the requirement of section 17 that where, in exercise of the power conferred by section 
16, a way is stopped up, 'another path or road shall be provided’, is not satisfied by the 
existence of an alternative route on existing public rights of way: while some of the alternative 
route could be on existing rights of way, some part of the route had to be new, how much 
being ‘a question of fact and degree’; 

 (c) there is no requirement that the other ‘path or road’ should be of the same legal nature 
as that stopped or diverted, provided the use permitted is of no lesser nature than that on 
the path diverted or stopped up.  Thus a footpath can be replaced by a bridleway, but not a 
bridleway by a footpath. 

217 7.7.1 In Wilson and Motoring Organisations’ Land Access and Recreation Association v Yorkshire Dales 
National Park Authority (2009), the failure of the authority to give proper consideration to the 
duty imposed by section 122 was a ground on which the court quashed orders that restricted 
the use of certain ways to non-motorised vehicles (the other ground being that the reasoning 
of the authority in reaching decisions to make orders had not been rational). 

217  7.7.1 In Trail Riders Fellowship and Ors v Powys CC (2013)] the court quashed a decision by the 
CC to make a TRO because of the possibility that the members of the committee who 
decided to make the order had been influenced by comments made in the report to them 
about ongoing court proceedings relating to the route in question. 

217 7.7.1 In AA & Sons v Slough Borough Council (2014) Mr Justice Green considered a wide range 
of challenges to the making of a TRO before rejecting them all. 

217 7.7.1 Tomkins v City of London Corporation (2020) was a challenge to the making of an 
experimental TRO. It succeeded on two grounds: inadequacy of the statement of reasons, 
and failure to comply with the requirement to make documents available for public 
inspection. 
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217 7.7.1 Trail Riders Fellowship v Hampshire CC (2018) was a challenge by the TRF to the CC’s 
decision to make TROs to prohibit the use of three green lanes by mechancially-propelled 
vehicles. The High Court dismissed the challenge. On appeal to the Court of Appeal [Trail 
Riders Fellowship v Hampshire CC (2019)], that Court held that the High Court had been correct. 
In relation to the balancing exercise under RTA 1984 s 122, Longmore LJ said it was not a 
particularly difficult or complicated exercise and it covered three points: 

 1) the decision-maker should have in mind the duty (as set out in section 122(1) of the 1984 
Act) to secure the expeditious, convenient and safe movement of vehicular and other traffic 
(including pedestrians) so far as practicable;  

 2) the decision-maker should then have regard to factors which may point in favour of 
imposing a restriction on that movement; such factors will include the effect of such 
movement on the amenities of the locality and any other matters appearing to be relevant 
which will include all the factors mentioned in section 1 of the 1984 Act as being expedient 
in deciding whether a TRO should be made; and  

 3) the decision-maker should then balance the various considerations and come to the 
appropriate decision. 

217 In Trail Riders Fellowship v Wiltshire CC (2018) the High Court quashed a TRO made by the 
Council because of its failure to consult as requied by the regulations. 

218 New sections 22CA (permitting charging) and s 94A (permitting bollards) were introduced 
into RTRA 1984 by Counter-Terrorism and Border Security Act 2019 s 15 from 12/4/2019. 

220 7.7.1 and footnote 163. In February 2011 the Department for Transport withdrew the 
circular on special events orders. 

221 7.7.1 The power for a national park authority in England to make traffic regulation orders 
was brought into operation on 1 October 2007: Natural Environment and Rural 
Communities Act 2006 (Commencement No. 1) (England) Order 2007. Regulations, the 
National Park Authorities' Traffic Orders (Procedure) (England) Regulations 2007, require 
the RA and OSS, among others to be consulted on proposed orders. Defra has issued 
guidance to national park authorities on their new order-making powers. 

221 7.7.1 Stubbs (oao GLEAM) v Lake District National Park Authority & Ors (2020) was a challenge 
to a decision by the Authority not to consider making a TRO on two unsealed roads. The 
court held that at that stage the duty under RTRA 1984 s 122 was not engaged, and that in 
any event there had been no error of law in the way the Authority had decided the issue. 

221 7.7.2 In Ramblers’ Association v Coventry City Council (2008) Mr Michael Supperstone QC, sitting 
as a deputy High Court judge, considered a challenge by the RA to the making of a gating 
order by the Council. In rejecting the challenge, he made the following points. First, when 
considering whether “the existence of the highway is facilitating the persistent commission 
of criminal offences or anti-social behaviour” (section 129A(3)(b)), a council should consider 
the position as at the date of the making of the order. Second, the word “persistent” in 
section 129A(3)(b) is an ordinary English word, commonly understood to mean “continuing 
or recurring; prolonged”, that does not require further definition. Third, what was 
“expedient” would depend, as the section stated, on “all the circumstances”. He accepted 
that utility, cost and practicality of a lesser restriction were all factors that could be taken into 
account when considering whether or not to impose a blanket restriction. 

221 7.7.2 The power in HA 1980 ss 129A-129G to make gating orders was replaced on 20 
October 2014 with a power under Anti-Social Behaviour, Crime and Policing Act 2014 for 
unitary authorities, London borough councils and non-metropolitan district councils to make 
public space protection orders (PSPOs). [Anti-Social Behaviour, Crime and Policing Act 
2014 (Commencement No. 7, Saving and Transitional Provisions) Order 2014]   A local 
authority may make a PSPO (s 59) if it is reasonably satisfied that two conditions are met.  
The first is that either: (a) activities carried on in a public place within the authority's area 
have had a detrimental effect on the quality of life of those in the locality, or (b) it is likely 
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that activities will be carried on in a public place within that area and that they will have such 
an effect. The second is that the effect, or likely effect, of the activities: (a) is, or is likely to 
be, of a persistent or continuing nature; (b) is, or is likely to be, such as to make the activities 
unreasonable; and (c) justifies the restrictions imposed by the PSPO. A PSPO must identify 
the public place where the activities are being restricted ("the restricted area") and either: (a) 
prohibit specified things being done in the restricted area; or (b) require specified things to 
be done by persons carrying on specified activities in that area;  or (c) do both of those things. 
The only prohibitions or requirements that may be imposed by a PSPO are ones that are 
reasonable to impose in order either: (a) to prevent the detrimental effect on the quality of 
life from continuing, occurring or recurring; or (b) to reduce that detrimental effect or to 
reduce the risk of its continuance, occurrence or recurrence. A prohibition or requirement 
may be framed so as to apply: (a) to all persons, or only to persons in specified categories, or 
to all persons except those in specified categories;  (b) at all times, or only at specified times, 
or at all times except those specified; (c) in all circumstances, or only in specified 
circumstances, or in all circumstances except those specified. 

  Although the wording of a PSPO is not prescribed in the Act or by regulations, the Act 
[section 59(7)] does require that it:  (a) identify the activities that are having a detrimental 
effect on the quality of life;  (b) explain that it is a criminal offence to do anything prohibited 
under, or fail to comply with a requirement of, a PSPO; and (c) specify the period for which 
the order has effect (see below as to duration and possible extension). Section 67 makes it 
an offence for a person, without reasonable excuse,: (a) to do anything that the person is 
prohibited from doing by a PSPO, or (b) to fail to comply with a requirement to which the 
person is subject under a PSPO. The penalty is either a fine of up to £1,000 (level 3 on the 
standard scale) or a fixed penalty notice of up to £100 (s 68).  Such a notice may be issued 
by a police constable, a police community support officer (s 69(2))  or a person authorised 
by the local authority. Statutory guidance for front-line professionals was issued by the Home 
Office in July 2014. 

  The application of PSPOs to highways is covered by ss 64 & 65. Section 65 prevents 
PSPOs being made to restrict the public right of way over certain routes, essentially the 
busiest roads (as was the case with gating orders). However it does not prevent PSPOs being 
made on such highways for other purposes, e.g. requiring a dog to be kept on a lead. Section 
64 requires a local authority, before making such a PSPO, to consider: (a)  the likely effect of 
making the order on the occupiers of premises adjoining or adjacent to the highway; (b) the 
likely effect of making the order on other persons in the locality; and (c) in a case where the 
highway constitutes a through route, the availability of a reasonably convenient alternative 
route. Potentially affected persons must be notified by the authority of a proposed order, 
and given the opportunity to make representations. "Potentially affected persons" are defined 
as occupiers of premises adjacent to or adjoining the highway, and any other persons in the 
locality who are likely to be affected by the proposed order (e.g users). A PSPO must not 
restrict the public right of way over a highway for occupiers of premises adjacent to or 
adjoining the highway, nor may it restrict the public right of way over a highway that is the 
only or principal means of access to a dwelling.  

  Where a highway is the only or principal means of access to premises used for business 
or recreational purposes, a PSPO may not restrict the public right of way over the highway 
during periods when the premises are normally used for those purposes. A PSPO that 
restricts the public right of way over a highway may authorise the installation, operation and 
maintenance of a barrier or barriers for enforcing the restriction, which the local authority 
may install, operate and maintain. However a highway does not cease to be regarded as a 
highway by reason of the restriction or the barrier. 

  Existing gating orders continue for 3 years from commencement unless replaced by 
PSPOs. After that date s 75 provides that the Act applies to them as if they were PSPOs. 

221 7.7.2 Summers v London Borough of Richmond upon Thames (2018) concerned a challenge brought 
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by Ms Summers to the making of a PSPO restricting the walking of dogs. Held: (i) that as a 
local resident who owned a dog which she regularly walked in the public spaces concerned, 
she was an 'interested person' for the purposes of challenging the making of the PSPO; (ii) 
that two provisions in the PSPO should be struck out because they Council had not had 
evidence before it to justify their inclusion. 

221 In Dulgheriu & Anor v London Borough of Ealing (2018) the claimant challenged the making by 
the Council of a public spaces protection order (PSPO) which provided for a ‘safe zone’ 
outside an abortion centre where protests had been held. On appeal to the Court of Appeal 
[Dulgheriu & Anor v London Borough of Ealing (2020)], the Court identified two issues: (i) 
whether an authority had power to make a PSPO where the activity to be regulated impacted 
only or primarily on the quality of life of occiasional visitors to the locality rather than those 
who resided or worked in the locality or visited it regularly; (ii) whether the restrictions 
imposed by the PSPO were compatible with articles 9, 10 and 11 of the European 
Convention on Human Rights (“ECHR”). 

  The Court of Appeal held that the expression “those in the locality” in section 59 included 
those who regularly visited or worked in the locality, in addition to residents. However it 
would depend on the precise local circumstances whether or not it extended to others. 

  In relation to the ECHR, the Court held that the judge in the High Court had been entitled 
to come to the conclusion that, on the particular facts of the present case, the article 8 rights 
of the service users visiting the Centre had outweighed the rights of the appellants and other 
pro-life protesters under articles 9, 10 and 11, and the terms of the PSPO were therefore 
proportionate. 

223 7.7.5 Plant diseases The Plant Health (England) Order replaced, from 1 July 2015, the Plant 
Health (England) Order 2005 

224   7.7.7 Powers can be granted to close rights of way to prevent the spread of disease under s 
45C of the Public Health (Control of Disease) Act 1984, as amended by the Health and Social 
Care Act 2008 – see for example Health Protection (Coronavirus, Restrictions) (No. 2) 
(England) Regulations 2020 Regulation 6. 

224 Further Reading Natural England published a new edition of A guide to definitive maps and 
changes to rights of way (NE 112) in 2008. 

224 Further Reading The Planning Inspectorate issued revised versions of  Advice Notes 9 and 
16 in September and October 2009 of Note 19 in June 2014 and of Note 9 in November 
2014. 

225  The Planning Inspectorate’s checklist for order-making authorities has been revised, most 
recently in March 2013.  

225 Further Reading The Planning Inspectorate’s Public Path Orders guide was revised in 2007. 
It has been superseded for English orders submitted to the Inspectorate from 1 October 
2007 by new guidance (itself revised, most recently in June 2017). 
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226  8.1 The Planning Inspectorate is now making decisions on definitive map modification and 
public path orders for England and Wales available on its website (from August 2015 on 
GOV.UK).  

226 8.1  The Planning Inspectorate published in March 2013 an aide-memoire to assist authorities 
submitting orders to the Inspectorate. 

226 8.1 footnote 1. The previous advice in Circular 2/1993 about what to send with orders has 
been replaced, for authorities in England, by advice in paragraphs 4.26 and 5.30 of Defra 
circular 1/09 to authorities to use the Inspectorate’s checklist.. 

226-232 8.1, 8.2, 8.3 The Rights of Way (Hearing and Inquiry Procedure) (England) Rules 2007 apply 
to modification and public path orders in England submitted to the Secretary of State on or 
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after 1st October 2007. The Planning Inspectorate (PINS) has issued a publication (revised, 
most recently in March 2013) which explains the rules, includes copies of the rules and a 
Defra circular, and also sets out a procedure, similar to the rules, for orders determined by 
the written representations procedure. 

 The Rules require notice to be given of the following matters: 

 Notice to be given by the Secretary of State (or PINS on his behalf): 

 (a) Preliminary notice indicating whether an inquiry or hearing will be held and its date, time 
and place [Rule 4] 

 (b) Any pre-inquiry meeting [Rule 15] 

 (c) Intention to disagree with the inspector [Rules 11 and 23] 

 (d) Proposed modifications [Rule 27] 

 (e) Decision [Rules 13, 14, 25 and 26] 

 Notice to be given by the Inspector: 

 Decision to take into account any subsequent material [Rules 12 and 24] 

 Notice to be given by the order-making authority: 

 Notice of hearing or inquiry on site and in a local newspaper [Rules 5(3) and 16(3)] 

 The order-making authority has the following duties: 

 (a) to ensure that, within eight weeks of the start date, the Secretary of State has received its 
statement of case [Rules 6(2) and 17(1)] 

 (b) to ensure that the Secretary of State receives any proofs of evidence (and summary if 
necessary) not less than four weeks before the start of the inquiry [Rule 20] 

 (c) to ensure that notice of the date, time and place of a hearing or inquiry is placed on site 
and in a local newspaper not less than four weeks before it starts [Rules 5(3) and 16(3)] 

 The order-making authority has the following rights: 

 (a) to receive preliminary notice indicating whether an inquiry or hearing will be held and its 
date, time and place [Rule 4(4)(b)] 

 (b) to receive from the Secretary of State a copy of any other statement of case [Rules 6(6)(b) 
and 17(6)(b)] 

 (c) to receive from the Secretary of State a copy of any further information he required any 
person to supply [Rules 7(3) and 18(3)] 

 (d) to appear at a hearing and give oral evidence or call someone else to do so [Rules 8(1)(a) 
and 9(6)(a)] 

 (e) to receive notice of any pre-inquiry meeting [Rule 15(2)] 

 (f) to appear at an inquiry, and unless determined otherwise by the inspector, to begin 
proceedings [Rules 19(1)(a) and 21(4)] 

 (g) if appearing at an inquiry, to give or call another person to give, oral evidence and to 
present, or call another person to present, any matter; and to cross-examine any person giving 
evidence or presenting any matter to the inquiry [Rules 21(5) and 21(6)] 

 (h) to receive notice of the intention of the Secretary of State to disagree with the inspector 
and to be given an opportunity to make representations; and to receive notice of any re-
opened hearing or inquiry [Rules 11(6), 11(9), 23(6) and 23(9)] 

 (i) to receive notice of a decision by an Inspector to take into account any subsequent material 
and to be given an opportunity to make representations, and to receive notice of any re-
opened hearing or inquiry [Rules 12(3), 12(6)(a), 24(3) and 24(6)(a)] 

 (j) to receive notice of the decision [Rules 13(2), 14(2), 25(2) and 26(2)] 

 The dates for hearings and inquiries have to be: 

 (a) for a hearing, within 20 weeks of the ‘start date’ (the date of the preliminary notice, or, 
where that is not practicable, the earliest possible date [Rule 5(1)]  
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 (b) for an inquiry, within 26 weeks of the ‘start date’ (the date of the preliminary notice, or, 
where that is not practicable, the earliest possible date [Rule 16(1)] 

 The date, time or place of an inquiry or hearing may be changed, subject to notice being 
given [Rules 5(2) and 16(2)] 

 Where a proof of evidence is more than 1,500 words long, it has to be accompanied by a 
summary [Rule 20(4)] 

 In Powell v Secretary of State for Environment, Food and Rural Affairs and Anor (2009) the claimant 
had purchased a house through the curtilage of which ran a way the subject of a modification 
order to add it to the definitive map. He had been assured by the vendor that the vendor’s 
solicitors would maintain an objection they had lodged to the order, but subsequently 
discovered that they had failed to submit documents to the Inspectorate in accordance with 
the inquiry rules. A request by the claimant’s representative for an adjournment to allow time 
for proper preparation had been refused both by the Inspectorate in advance of the public 
inquiry arranged to hear objections and by the Inspector at the inquiry. 

  The High Court (Michael Supperstone QC, sitting as a deputy judge) held that whilst the 
impact of the order on the claimants might not be relevant to the substantive issue before 
the Inspector, it had been relevant to matters of procedural fairness arising during the 
proceedings, and in particular to the determination of the application for an adjournment. In 
his view, the refusal of the application for an adjournment amounted to a breach of the rules 
of natural justice and the Inspector’s decision to confirm the order was quashed. 

227 8.2.1 The Planning Inspectorate has revised Advice Note 1, most recently in May 2013. 

231, 232 8.2.11 footnotes 14 and 15 Advice formerly in circular 2/1993 is now, for authorities in 
England, in Defra circular 1/09, chapter 9. The chapter was amended in a revised version of 
the circular issued in October 2009. 

232 8.2.11 The power to award costs in Wales on TCPA orders extended to include costs of the 
Welsh Ministers and is now contained in full in new TCPA 1990 s 323C, inserted by Planning 
(Wales) Act 2015 s 49 and brought into force on 1 March 2016 by the Planning (Wales) Act 
2015 (Commencement No. 3 and Transitional Provisions) Order 2016 article 2. 

235 Further Reading The Planning Inspectorate has revised Advice Notes 1 (most recently in 
May 2013), 2 (April 2011), 3 (most recently in June 2014) and 10 (November 2014), and 
withdrew Advice Note 2 in January 2014 as its subject matter is covered by the Inspectorate’s 
Guidance Booklet. The Planning Inspectorate issued new Advice Note 21 in June 2009 
(revised in May 2013) advising Inspectors how to deal with cases where it is alleged that there 
were procedural irregularities in respect of public path or definitive map orders, and new 
Advice Note 23 in November 2014, dealing with how the Inspectorate deals with objections 
and representations to definitive map modification and public path orders, to replace Advice 
Note 7. 

236  Further Reading The Planning Inspectorate’s checklist for order-making authorities has been 
revised, most recently in March 2013. 

236 Further Reading The Planning Inspectorate’s Definitive Map Orders and Public Path Orders 
guides have been superseded for English orders submitted to the Inspectorate from 1 
October 2007 by new guidance (itself revised, most recently in June 2017). 
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237 9.1 In Herrick v Kidner and Somerset CC (2010), Cranston J said (obiter) that the authorities 
establish ‘a number of principles with regard to an obstruction of the highway: first, members 
of the public are in general entitled to unrestricted access to the whole and each part of a 
highway; secondly, their right to such access is principally to pass and repass but it is also to 
enjoy other amenity rights; thirdly, those other amenity rights must be reasonable and usual 
and will depend on the particular circumstances; fourthly, any encroachment upon the 
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highway which prevents members of the public from the enjoyment of these access and 
amenity rights is an unlawful obstruction; fifthly, the law ignores de minimis, or fractional 
obstructions; and sixthly, a highway authority cannot deprive itself of the power to act against 
an unlawful obstruction by refraining from exercising its statutory powers against it, or by 
purporting to give it consent.’ (Para 33.) 

239 9.2.1  Mayor, Commonality and Citizens of the City of London v Samede, Barda, Ashman and persons 
unknown (2012). Protestors set up a camp consisting of about 175 tents on highway land 
outside St Paul's Church in London. The claimant authority sought an order for possession 
of the land, a declaration that under common law or under HA 1980 s 143 it was lawfully 
entitled to remove tents, and an injunction preventing the defendants from interfering with 
the removal. The protestors claimed that the granting of the relief sought would constitute 
and infringement of their rights under Article 10 (Freedom of expression) and Article 11 
(Freedom of assembly) of the European Convention of Human Rights.  The court held that 
that in the light of the fact that the presence of the camp was incompatible with the lawful 
function and character of the land as a highway; the interference with the rights (under Article 
9) of worshipers attending the church, the nuisance caused by noise and smell and the 
damage to local trade, the interference with the claimants' rights under Articles 10 and 11 
was proportionate, lawful, and justified. The relief sought was granted. 

239 9.2.1 Ziegler and the other defendants were charged with wilful obstruction of the highway 
under HA 1980 s 137 following a protest at an arms fair. The district judge dismissed the 
charges. Having regard to the defendants’ right to freedom of expression under article 10 of 
the European Convention on Human Rights (“ECHR”) and their right to freedom of 
peaceful assembly under article 11 ECHR, the district judge found that “on the specific facts 
of these particular cases the prosecution failed to prove to the requisite standard that the 
defendants’ limited, targeted and peaceful action, which involved an obstruction of the 
highway, was unreasonable”. 

  The DPP appealed by way of case stated to the High Court, which allowed the appeal 
[Director of Public Prosecutions v Ziegler & Ors (2020)]. On an appeal [Director of Public Prosecutions 
v Ziegler & Ors (2021] the Supreme Court considered whether deliberate physically 
obstructive conduct by protesters was capable of constituting a lawful excuse for the 
purposes of section 137 of the 1980 Act, where the impact of the deliberate obstruction on 
other highway users was more than de minimis, and prevented them, or was capable of 
preventing them, from passing along the highway? 

  By a majority of 3-2, the Court held that a review of the case law of the European Court 
of Human Rights showed that the protection of articles 10 and 11 ECHR extended to a 
protest which took the form of intentional disruption obstructing others. However, the 
extent of the disruption and whether it was intentional were relevant factors in the 
assessment of proportionality. The factors relevant to this assessment included in particular 
that the appellants’ action had been, and had been intended to be, a peaceful gathering, which 
had given rise to no form of disorder, had not involved the commission of any offence other 
than the alleged section 137 offence, had been carefully targeted at vehicles heading to the 
fair, had involved no complete obstruction of the highway, and, insofar as the obstruction 
had lasted 90-100 minutes, had been of limited duration. The district judge had been entitled 
to take these factors into account in determining the issue of proportionality in favour of the 
appellants. There had been no error or flaw in his reasoning on the face of the case such as 
to undermine the cogency of his conclusion on proportionality. 

240 9.2.3 In Herrick v Kidner and Somerset CC (2010), Cranston J said ‘In my view interfere [with 
the right of passage] means to get in the way of, in other words, the structure must impede 
the right of passage or prejudice other amenity rights, either generally or in particular. There 
is no reason to confine interference to physical interference. An object can get in the way of 
the right of passage or other amenity rights because of its psychological impact.’ (Para 47.) 
[Gateway constructed at entrance to drive leading to a country house consisting of three 
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square, brick pillars, with a single gate for pedestrians on one side of the central pillar and 
double gates for vehicles on the other side; gateway held to constitute obstruction of public 
footpath; Crown Court (instead of ordering the removal of the central pillar and the gates, 
and the erection of a finger post indicating a public footpath) should have required total 
structure to be removed.] 

242 9.2.6 The maximum penalty for the third offence has been amended to one-twentieth of the 
greater of £5,000 or level 4 on the standard scale by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 (Fines on Summary Conviction) Regulations 2015 Sch 3 
para 1 

243 9.3 In Ali v City Of Bradford Metropolitan District Council (2010) it was held that whilst a highway 
authority may be liable for a nuisance that it created, no action lies at the suit of an individual 
under either section 41 or section 130, nor by virtue of section 263(1), of the Highways Act 
1980 against a highway authority either for breach of statutory duty or for private nuisance 
in respect of injury suffered as a result of the failure of the authority to exercise the power 
conferred by section 149  to secure the removal of matter that constitutes a nuisance. 

244 9.3 Advice formerly in circular 2/1993 is now, for authorities in England, in Defra circular 
1/09, chapter 6. 

258 9.7.2 Defra published in October 2014 Dealing with irresponsible dog ownership : 
Practitioner’s manual providing a wide range of guidance.  

259 9.7.3 The Control of Horses (Wales) Act 2014 s 2(1) gives a Welsh local authority power to 
impound a horse which is on any highway, or in any other public place, in the local authority’s 
area if the local authority has reasonable grounds for believing that the horse is there without 
lawful authority. The Act contains further provisions about the giving of notices, keeping of 
records and recovery of costs in case where a horse is impounded under its provisions. The 
Control of Horses Act 2015 gives, from 26 May 2015, similar powers to English local 
authorities. 

261 9.8.2  HA 1980 s 147, subsections (2A) and (2B), added by CRWA 2000 s 69, provide that 
in exercising the power under section 147 to authorise a gate or a stile, an authority must 
have regard to the needs of persons with mobility problems and empowers the Secretary of 
State to issue guidance on this. 

 The provision was brought into force in Wales on 1 April 2007: Countryside and Rights of 
Way Act 2000 (Commencement No.9 and Saving) (Wales) Order 2006. The Welsh Assembly 
Government has issued statutory guidance to local authorities in Wales.  

 The provision was brought into force in England from 1 October 2007 by the Countryside 
and Rights of Way Act 2000 (Commencement No. 14) Order 2006. Defra has issued non-
statutory guidance to local authorities in England. 

261 9.8.2 Extended advice to authorities in England on stiles and gates is included in Defra 
circular 1/09, paragraphs 6.7 to 6.11 

261 9.8.2 Guidance on structures was published by Defra in October 2010. 

261 9.8.2 As to the powers of a highway authority under HA 1980 s 66 to erect structures (e.g., 
bollards, railing, fences) that prevent access across a footway to adjacent land (and 
consideration of parallel powers under ss 80, 124 and 184) see Cusack v London Borough of 
Harrow (2013). 

262 9.8.2  In Kind v Northumberland CC (2012) it was 'not seriously disputed' by the parties, and it 
was accepted by the court, that in the phrase 'other gates, stiles or other works' in HA 1980 
s 147(1), 'other works' includes a cattle grid. 

265 9.8.5 Coates v Crown Prosecution Service (2011) was an appeal against conviction for riding a 
SEGWAY  on a pavement contrary to section 72 of the Highways Act 1835. Munby LJ 
described a SEGWAY as “a technologically advanced form of personal transportation 
consisting of a small gyroscopically stabilised platform mounted on two wheels, on which 
the traveller stands, powered by a battery driven electric motor. A vertical joy-stick is used 
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to steer. Speed is controlled by leaning forward (to go faster) or standing up straight (to slow 
down). Its maximum speed is 12½ miles per hour”. 

 The court considered the provisions in section 72 in two parts. The first was the provision 
that it should be an offence ‘ … if any person shall ride upon any footpath or causeway by 
the side of a road or set apart for the accommodation of foot passengers’. 

 The court held that : 

 (a) ‘ride’ was not confined to riding a horse; 

 (b) ‘ride’ connoted being on or in the thing being ridden; 

 (c) “'To be carried along on a wheeled contraption or machine, whether powered or not, can 
be, within the meaning of section 72, to ride”; 

 (d) “You do not have to be seated to be riding”. 

 The court concluded that the accused was, within the meaning of section 72, riding the 
SEGWAY, and so was guilty of an offence under this first part. 

 The second part was the provision that it should be an offence to ‘drive any … carriage of 
any description … upon any such footpath’. 

 The court held that : 

 (a) section 85(1) of the Local Government Act 1888 enacted that ' … Bicycles, tricycles, 
velocipedes, and other similar machines are hereby declared to be carriages within the 
meaning of the Highways Acts'. Since a SEGWAY came within the term 'and other similar 
machines', and the 1835 Act 'is an "always speaking" statute'  (its provisions apply 
notwithstanding that the meaning attached to terms might change over time), a SEGWAY 
was a carriage within the second limb of section 72; and, 

 (b) the accused had 'driven' the  SEGWAY, (“’drive’ for the purposes of section 72 has quite 
a wide meaning. The ‘driver’ may be in or on the thing being driven but need not be, as the 
example of the drover shows. One drives a motor cycle by sitting on it, just as one drives a 
car by sitting in it, but the coachman of a stage coach, like the Victorian cabbie on his 
Hansom, is driving the horses although seated on the coach rather than the horses.” Per 
Munby LJ) 

 The court concluded that the accused was guilty of an offence under the second part of the 
section. The appeal against conviction was therefore dismissed. 

 The court also held that in the charge before the District Judge, that the accused 'willfully 
rode a motor vehicle, namely a SEGWAY, upon a footpath … contrary to section 72 of the 
Highways Act 1835',  the words 'motor vehicle' were surplusage, since neither limb of the 
section required that the vehicle ridden/driven should be a motor vehicle. 

 In Chief Constable of North Yorkshire v Saddington (2000), it was held that since a Goped was a 
vehicle 'intended or adapted for use on roads' within RTA 1988 s 185(1), and so a 'motor 
vehicle' within that sub-section, a user was required (under s 87(1)) to hold a driving licence; 
and (under s 143(1)) a policy of insurance in respect of third party risks. 

265 9.8.5 RTA 1988 ss 12A-12F were added by Deregulation Act 2015 s 73, and commenced on 
10th March 2017 by the Deregulation Act 2015 (Commencement No. 7) Order 2017. They 
permit highway authorities in England to authorise motor racing events on the highway. The 
bodies authorised to organise events are the Royal Automobile Club Motor Sports 
Association and the Auto-Cycle Union : Road Traffic Act 1988 (Motor Racing) (England) 
Regulations 2017. 

269 9.8.12 Section 1 of the Laser Misuse (Vehicles) Act 2018 came into effect on 10th July 
2018. It makes it an offence, subject to the defences in subsection (2), to shine or direct a 
laser beam towards a vehicle which is moving or ready to move if the beam dazzles or 
distracts, or is likely to dazzle or distract, a person with control of the vehicle. There is no 
requirement for the vehicle to be on a highway. Section 3 defines 'vehicle' as meaning any 
vehicle used for travel by land, water or air, and 'laser beam' as meaning a beam of coherent 
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light produced by a device of any kind. 
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276 10.2.5 In Barlow v Wigan MBC (2020),  commenting on Gulliksen, the Court of Appeal held 
that a local authority may be considered as separate bodies, depending on the context and 
that although the path in question had been constructed by an authority that was at the time 
the highway authority, it had not been acting in that capacity. 

277  10.2 In R (Redrow Homes) v Knowsley Metropolitan Borough Council (2013) it was held that an 
agreement under HA 1980 s 38 could include a contribution to the cost of maintenance by 
the highway authority after the date on which the way became maintainable at public expense, 
a decision affirmed by the Court of Appeal in R (Redrow Homes Ltd) v Knowsley MBC (2014). 

281 10.4.3 Replace existing text with: 

 “10.4.3 What kind of surface? The effect of section 49(4) of the Countryside and Rights of 
Way Act 2000 

  Provisions, subsequently repealed, in WCA 1981 s 54(7) and CA 1968 Sch 3 state that 
nothing in those sections, or in WCA 1981 s 53, obliged a highway authority to provide, on 
a way shown on a definitive map as a byway, a metalled carriageway or a carriageway which 
was by any other means provided with a surface suitable for the passage of vehicles. This 
provision was reportedly taken by some authorities to mean that depiction of a way as a 
byway in some way reduced their liability to maintain it. It is submitted that this was an 
incorrect reading of the provisions, and that their correct interpretation was that the effect 
of an order under WCA 1981 s 53 or s 54, or the reclassification of a RUPP as a byway under 
CA 1968,  was to leave unchanged the extent of maintenance liability on a particular way. 

 CRWA 2000 s 49(4) re-states and extends the provision in relation to the reclassification by 
that Act of RUPPs as restricted byways, and the requirement that any way so reclassified will 
be maintainable at public expense. It states that nothing in ss 48 or 49 obliges a highway 
authority to provide on any way a metalled carriageway or a carriageway which is by any other 
means provided with a surface suitable for cycles or other vehicles. “ 

282 10.6.1 The new HA 1980 s 147ZA provision was brought into force in Wales from 1 April 
2007 by the Countryside and Rights of Way Act 2000 (Commencement No.9 and Saving) 
(Wales) Order 2006. The Welsh Assembly Government has issued guidance on the 
provisions. 

282 10.6.1 The new HA 1980 s 147ZA provision was brought into force in England from 1 
October 2007 by the Countryside and Rights of Way Act 2000 (Commencement No. 14) 
Order 2006. Defra has issued non-statutory guidance to local authorities in England on the 
provisions. 

285 In Vernon Knight Associates v Cornwall Council (2013), the Court of Appeal held that a highway 
authority was under a duty to ensure that a drainage system installed in a highway functioned 
properly, and therefore liable for any flooding arising out of a failure to do so. 

285 10.7.1 In R (Dillner) v Sheffield City Council (2016) the Court held that “the starting point for 
considering whether a tree within a highway should be retained or removed is its effect or 
otherwise on the role of that street as a highway – i.e. to facilitate passage and repassage,” 
and the works to remove such trees came within the duty under HA 1980 s 41. 

286 10.7.1, footnote 44 Advice formerly in circular 2/1993 is now, for authorities in England, in 
Defra circular 1/09, paragraph 6.5. 

290 Further Reading Guidance “Understanding the British Standard for Gaps Gates and Stiles: 
BS5709:2006 explained” has been published by the Pittecroft Trust.  
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292 11.2.3 Defra circular 1/09 refers, at paragraph 2.9 to the regulations and to Natural England’s 
advice on waymarking of restricted byways. 

292 11.2.3 fn 4 The Traffic Signs Regulations and General Directions 2002 were replaced with 
effect from 22nd April 2016 by the Traffic Signs Regulations and General Directions 2016. 
Sign 2610.2, for the “Direction along a public right of way, concessionary path or permissive 
path indicated by waymarks” is item 21 in Sch 12 Part 28 (page 361). It allows considerable 
flexibility in background colour and additional text. 

Chapter 12 

Page 

297 12.1.2 Section 40 of the Natural Environment and Rural Communities Act 2006 requires 
every local authority to have regard, so far as is consistent with the proper exercise of its 
functions, to the purpose of conserving biodiversity when undertaking those functions. 
Defra has issued guidance to local authorities on this duty.  

302 12.1.5, footnote 9, the 1992 regulations have been replaced by the Street Works (Registers, 
Notices, Directions and Designations) (England) Regulations 2007 and the Street Works 
(Registers, Notices, Directions and Designations) (Wales) Regulations 2008. These require 
registers to be indexed, to comply with BS 766 Part 1 and, by no later than 1st April 2009, 
to be based on a geographical information system. The Department for Transport has 
published new and revised guidance on street works, which includes guidance on the 
registers. 

303  12.1.8 The membership of national park authorities in England has been revised from 8th 
May 2007 by the National Park Authorities (England) Order 2006.  

304 12.2.1 Section 40 of the Natural Environment and Rural Communities Act 2006 requires 
every government department and agency, to have regard, so far as is consistent with the 
proper exercise of its functions, to the purpose of conserving biodiversity when undertaking 
those functions. Defra has issued guidance to public authorities on this duty. 

304   12.2.1 Part 2 (section 21) of the Infrastructure Act 2015 places a duty on the Secretary of 
State for Transport to set a Cycling and Walking Investment Strategy for England, to review 
or replace the Strategy regularly (at least once every five years) and to report periodically to 
Parliament on progress towards meeting its objective. Part 2 was brought into force on 31 
July 2015 by the Infrastructure Act 2015 (Commencement No. 3) Regulations 2015. 

309  12.4.3 Defra published in March 2007 a report by Cranfield University The social and 
economic benefits of Public Rights of Way - quantifying value for money and associated 
PROWTool for highway authorities to use in their improvement plan work.  

311  12.4.4 The regulations governing membership of Local Access Forums in England have been 
revised (Local Access Forums (England) Regulations 2007), and revised guidance has been 
issued.  

311 12.4.4 Advice on the role of Local Access Forums in relation to rights of way is contained, 
for authorities in England, in Defra circular 1/09, paragraph 3.2 

312  After 12.4.4 The Active Travel (Wales) Act 2013 requires local authorities in Wales to 
produce active travel maps and deliver year on year improvements in active travel routes and 
facilities. It requires highways authorities in Wales to make enhancements to routes and 
facilities for pedestrians and cyclists in all new road schemes and to have regard to the needs 
of walkers and cyclists in a range of other highway authority functions. It also requires the 
Welsh Ministers and local authorities to promote active travel journeys in exercising their 
functions under this Act. 

 The Act applies only to those areas specified in a direction issued by the Welsh Ministers. 



 

 BBR02 cumulative supplement at 30 June 2021 42 

 

The statutory direction, which applies only in urban areas with a population of at least 2,000, 
and the related guidance can be found here - link. 

 The Act was brought into force on 25 September 2014 by the Active Travel (Wales) Act 
2013 (Commencement) Order 2014. 

314 12.5.2 The Equality and Human Rights Commission has replaced the Disability Rights 
Commission. 

315 12.5.3 In LDRA Ltd & Ors v Secretary of State for Communities and Local Government & Ors (2016) 
a grant by the Secretary of State of planning permission was quashed for reasons including 
that the public sector equality duty in section section 149 of the Equality Act 2010 had not 
been properly considered in terms of effect the development would have on access to the 
riverside by people with disabilities. 

315 12.5.4 Advice on the application of the Disability Discrimination Act to rights of way is, for 
authorities in England, contained in Defra circular 1/09 at paragraphs 1.3, 5.4 and 6.8 

319 12.6.2For consideration of the meaning of ‘public place’ in section 139 of the Criminal Justice 
Act 1988, see Harriot v Director of Public Prosecutions (2005), (area set back from road in front 
of bail hostel held not to be a ‘public place’). 

321 12.6.4 The Openness of Local Government Bodies Regulations 2014, which came into force 
on 6th August 2014, permit members of the public to report and commentate on public 
meetings of local government bodies in England. They also require written records to be 
kept of certain decisions taken by officers under delegated powers (regulation 7). 

322 12.6.4 footnote 76 Section 47 was amended from 1st June 2014 to extend the exemption 
from copyright infringement as to allow public authorities to publish material on-line : the 
Copyright (Public Administration) Regulations 2014. 

324 12.6.5 The duty of public authorities to provide ‘environmental information’ is imposed, not 
by the Freedom of information Act 2000, but by paragraph 5 of the Environmental 
Information Regulations 2004, (implementing European Council Directive 2003/4/EC).  
The terms ‘public authorities’, ‘environmental information’ are defined in the regulations 
(para 2), the latter term including planning applications and planning permissions. 

 In Markinson v Information Commissioner (Information Tribunal Appeal 
Number:EA/2005/0014 FER 0061168), X complained to the Information Commissioner 
(established by the Freedom of Information Act 2000 and charged by regulation 18 of the 
Environmental Information Regulations with hearing complaints under those Regulations) 
that the charge of £6 made by the King’s Lynn and West Norfolk Borough Council for a 
copy of a planning application was excessive.  Under regulation 8, an authority may not 
charge for the inspection of information.  It may charge for copies of information supplied, 
provided that the charge does ‘not exceed an amount which the public authority is satisfied 
is a reasonable amount’.   

 The Information Commissioner, being satisfied that the authority had satisfied itself that the 
amount charged was (taking into account the (sic) ‘legal significance’ of the document) 
reasonable, rejected the complaint.  X appealed (under section 58 of the Freedom of 
information Act 2000) to the Information Tribunal.   

 The Tribunal found that the Council and the Commissioner had failed to take into account 
guidance on making a charge for the provision of information, and that ‘the Commissioner 
was wrong to conclude that the Council’s decision was one that a reasonable authority, which 
had properly instructed itself as to the applicable law and relevant facts, could have reached’.  
The Tribunal ruled that the Council should re-assess the charges it makes for providing 
copies of ‘environmental information’ and that in making the re-assessment it should adopt 
as a guide price the sum of 10p per A4 sheet, as identified in the good practice guidance on 
access to and charging for planning information published by the office of the Deputy Prime 
Minister and as recommended by the Department for Constitutional Affairs, being free to 
exceed that price only if it could demonstrate that there was a good reason for doing so, 
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taking into account guidance by Defra to the effect that any charge should be at a level that 
does not exceed the cost of producing the copies. 

324 12.6.5 A number of decisions of the Information Commissioner and Information Tribunal 
have been summarised and are available as a download from the BBE website. 

324 12.6.6 The Local Government Ombudsman has published a list of decisions on rights of 
way cases between 1993 and 2007. 

324 12.6.6  In R(ER) v Commissioner for Local Administration (2014) the Court of Appeal rejected a 
submission that the Local Ombudsman had jurisdiction to investigate the consequences of 
a decision if investigation of the decision itself was excluded by LGA 1972 s 26(6), which 
covers matters such as actions where there is a right of appeal to a tribunal or a possible 
remedy by way of court proceedings. 

328 12.7.1 In R (Horvath) v Secretary of State for Environment, Food and Rural Affairs (2007) the Court 
of Appeal dismissed the appeal and varied the direction. 

 In Horvath (Agriculture) (2009) the European Court of Justice held : (i) that the UK 
government had been entitled to introduce cross-compliance measures relating to public 
rights of way; and (ii) that the respective administrations in England and Wales had been 
entitled to introduce different cross-compliance measures (the provisions about rights of way 
not applying in Wales). 

328 Further Reading A Welsh version of “By All Reasonable Means” has been published. 

328 Further Reading Guidance “Understanding the British Standard for Gaps Gates and Stiles: 
BS5709:2006 explained” has been published by the Pittecroft Trust. 

Chapter 13 

Page 

330 13.1.2 Where legal action is taken by an private person against a landowner to right a wrong 
that constitutes a criminal offence, (e.g. obstruction of the highway, see 13.2.1), the action 
takes the form of a private prosecution. For the power of the Crown Prosecution Service to 
take over the conduct of a private prosecution, see R (Gujra) v Crown Prosecution Service (2012) 

330 13.1.2 The Criminal Procedure Rules 2015 applied to prosecutions from 5 October 2015, 
replacing the Criminal Procedure Rules 2014. 

331 13.1.3  Section 141 of the Tribunals, Courts and Enforcement Act 2007, brought into force 
on 1 April 2008, gives the court the power to substitute its own decision in certain cases of 
judicial review where the decision maker is a court or tribunal, the decision is quashed on the 
ground that there has been an error of law and if the High Court is satisfied that it is the only 
decision the court or tribunal could have reached. Tribunals, Courts and Enforcement Act 
2007 (Commencement No. 3) Order 2008. 

332 13.1.3 The circumstances in which the court may overturn the decision of an administrative 
body include instances in which a procedure has been followed that is unfair to one of the 
parties. In R (Chaston) v Devon CC (2007), owing to uncertainty as to the correct route of a 
path, the surveying authority appointed an inspector to hold a non-statutory inquiry to hear 
the evidence and make a recommendation as to the correct route.  The inspector found that 
of three possible routes, the correct one was down steps constructed by nearby landowners 
on a line that took the path away from the front of their properties. The other two routes 
were down a lane that ran in front of the properties. The inspector found that the correct 
route was, as contended by the landowners, down the steps. The authority subsequently 
received further representations from members of the public that supported a line that 
passed down the lane. The authority notified the landowners but did not refer the matter 
back to the inspector. The authority resolved to reject the inspector’s conclusion and 
determined that the correct line passed down the lane. 

 In an application for judicial review of the authority’s decision the landowners sought an 
order that the decision should be quashed.  The High Court held that, to have acted in a 



 

 BBR02 cumulative supplement at 30 June 2021 44 

 

procedurally fair manner, the authority should have either informed the landowners of the 
further representations and invited them to comment, or referred the matter back to the 
inspector. Its failure to follow either course meant that the manner in which the decision had 
been reached was contrary to the rules of natural justice.  The decision was therefore quashed 
and the matter referred back to the inspector for reconsideration in the light of the fresh 
evidence supplied. 

333 13.1.4 The Magistrates’ Courts Fees Order 2008 as amended by the Magistrates’ Courts Fees 
(Amendment) Order 2009 and the Magistrates’ Courts Fees (Amendment) Order 2014, 
includes fees for the following matters: 

 (a) (fee 1.1) for attendance on an application which requires a justice of the peace to perform 
a function away from the court premises (e.g. viewing a highway), £50;  

 (b) (fees 8.1 and 8.3) on commencing proceedings where no other fee is specified and where 
leave or permission is not required, £205, and for a hearing at which the proceedings are 
contested, £515. 

335 13.2.1 ‘The court’s powers’  For the approach to be taken on the award of costs to an 
applicant, see Derbyshire CC v High Peak Magistrates’ Court (2013). In Wheeler v Norfolk CC 
(2014) a decision of the magistrates’ court to award costs to a landowner was quashed on the 
basis that the court had had no power to do so. 

335 13.2.1  'When is the procedure not available?'  On the entitlement of the Director of Public 
Prosecutions to take over and discontinue private prosecutions under s 6(2) of the 
Prosecution of Offences Act 1985, see R (Gujra) v Crown Prosecution Service (2012). 

337 13.2.2 See Begum & Anor v Luton BC (2018) regarding the service of informations when a 
court counter is closed. 

345 13.4.3 In Ali v City Of Bradford Metropolitan District Council (2010) it was held that whilst a 
highway authority may be liable for a nuisance that it created, no action lies at the suit of an 
individual under either section 41 or section 130, nor by virtue of section 263(1), of the 
Highways Act 1980 against a highway authority either for breach of statutory duty or for 
private nuisance in respect of injury suffered as a result of the failure of the authority to 
exercise the power conferred by section 149  to secure the removal of matter that constitutes 
a nuisance. 

349 13.5.5 In Dean and Chapter of Rochester Cathedral v Debell (2016) the Court of Appeal overturned 
the decision of the county court that the Cathedral had been liable to Mr Debell for an injury 
he suffered, Elias LJ holding that the judge had to apply the concept of reasonable 
foreseeability taking a practical and realistic approach to the kind of dangers which the 
Cathedral were obliged to remedy. 

351 13.6.1 For the meaning of 'sufficient interest' and as to whether, where an issue involves the 
public interest, an applicant for judicial review must show a personal interest in the matter, 
see Walton v The Scottish Ministers (2012). 

352 13.6.2 Birmingham City Council v Sharif (2019) was an application to discharge an injunction 
intended to prevent the applicant from taking part in car-cruising on highways in the 
Council’s area. It was argued that the Council could and should have tackled the problem by 
making a public space protection order. The court dismissed the application, holding “There 
is no general principle that only in exceptional circumstances should a Court grant an 
Injunction where an alternative, specific statutory remedy is available or the Court should 
not do so where breach can carry more severe sanctions than breach of a PSPO nor is there 
any basis for the argument that local authorities cannot seek a remedy with more serious 
consequences in the event of a breach or that the Court cannot grant such a remedy if it 
considers it justified and proportionate so to do.” 
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368  14.2.1 Natural England has published England Leisure Visits – report of the 2005 survey 
(NE13). This found that 21.2 million visits to land to which access had been granted under 
the 2000 Act had been undertaken by people living in England over a 12-month survey 
period.  

370 14.2.3 Text on the Marine and Coastal Access Act 2009 which provides for increased coastal 
access in England has been included in a separate file. The file also includes the relevant 
provisions of the 2009 Act and earlier legislation as amended by the Act. It was revised (v4) 
in October 2018. 

371 14.2.5 and footnotes 25-27, 33-35. The Access to the Countryside (Maps) (England) 
Regulations 2013 have replaced the Access to the Countryside (Maps in Draft Form) 
(England) Regulations 2001, Access to the Countryside (Provisional and Conclusive Maps) 
(England) Regulations 2002, Access to the Countryside (Provisional and Conclusive Maps) 
(England) (Amendment)  Regulations 2003, Access to the Countryside (Correction of 
Provisional and Conclusive Maps) (England) Regulations 2003 and Access to the 
Countryside (Correction of Provisional and Conclusive Maps) (England) (Amendment) 
Regulations 2005, all of which have been revoked. 

373 14.2.6 The period between reviews of the maps in England has been extended, by the 
Countryside and Rights of Way Act 2000 (England) Regulations 2013, to fifteen years for 
the first review and twenty years for subsequent reviews. 

373 14.2.6 Revised conclusive maps for Wales were published by Natural Resources Wales in 
September 2014. 

 

Chapter 15 
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391  15.1.3 The 1992 regulations have been replaced by the Town and Country Planning (Control 
of Advertisements) (England) Regulations 2007, with guidance in Department for 
Communities and Local Government Circular 03/2007. The effect on advertisements visible 
from rights of way has not been changed.  

392 15.2.1 The Digital Economy Act 2017 s 4 and Sch 1 inserted a new Sch 3A into 
Telecommunications Act 1984 (replacing Sch 2) for a replacement electronic 
communications code. Part 8 of the Code applies to street work rights. The change took 
effect from 28th December 2017 : Digital Economy Act 2017 (Commencement No. 3) 
Regulations 2017. 

395 15.3 The Cotswold Way was officially opened on 24 May 2007. 

395 15.4.1 On 1 April 2009 the following changes were made to local government in England. 
In Cornwall, Durham, Northumberland, Shropshire and Wiltshire the county council has 
become a unitary authority. In both Bedfordshire and Cheshire two unitary authorities have 
been created: Bedford Borough and Central Bedfordshire and Cheshire West and Chester 
and Cheshire East respectively. 

396 15.5 A table listing when order-making authorities should send copies of orders to the 
Ordnance Survey is, for authorities in England, in Defra circular 1/09, paragraphs 4.29 and 
5.59. 
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Part II : text of  selected statutes 
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507 Public Order Act 1986 s 5 – the amount that may be charged as a fixed penalty for leaving 
litter has been increased to £90 by the Penalties for Disorderly Behaviour (Amount of 
Penalty) (Amendment) (No. 2) Order 2013  

621  Environmental Protection Act 1990 s 88 – the amount that may be charged as a fixed penalty 
for leaving litter has been increased  since 1st April 2018 :  

in England to not less than £50 (£65 from 1st April 2019) and not more than £150 by 
the Environmental Offences (Fixed Penalties) (England) Regulations 2017;   

in Wales to not less than £75 and not more than £150 by the Environmental Offences 
(Fixed Penalties) (Miscellaneous Provisions) (Wales) Regulations 2007.  

676  Anti-Social Behaviour Act 2003 s 44 – the amount that may be charged as a fixed penalty for 
graffiti, including defacing of signposts, has been increased :  

in England to not less than £50 (£65 from 1st April 2019) and not more than £150 by 
the Environmental Offences (Fixed Penalties) (England) Regulations 2017;  

in Wales to not less than £75 and not more than £150 by the Environmental Offences 

(Fixed Penalties) (Miscellaneous Provisions) (Wales) Regulations 2007.  

684  Clean Neighbourhoods and Environment Act 2005 s 56 – the amount that may be charged 
as a fixed penalty under a dog control order has been increased :  

in England to not less than £50 and not more than £80 by the Environmental Offences 
(Fixed Penalties) (Miscellaneous Provisions) Regulations 2007;  

in Wales to not less than £75 and not more than £150 by the Environmental Offences 
(Fixed Penalties) (Miscellaneous Provisions) (Wales) Regulations 2007.  

684  Note to Clean Neighbourhoods and Environment Act 2005 s 57 - The Controls on Dogs 
(Non-application to Designated Land) (Wales) Order 2007 make the same provision for 
Wales as applies in England, namely that dog control orders cannot be made in respect of a 
‘road’. 



BBR03 Wales list at 20th May 2013 1

Blue book 4th edition - Welsh guidance, regulations etc.

Information last updated at 20 May 2013.

Links and downloads
In this document link refers to a hyperlink to a website where the publication is available and download
refers to a hyperlink to a document. Any other similarly-formatted text refers to a link elsewhere in the
document e.g. Abbreviations.

Note : CCW has been replaced by Natural Resources Wales - link
Abbreviations
WAG Welsh Assembly Government

General website information
WAG website rights of way page - link

WAG website countryside and coastal access page - link

Regulations (with blue book chapter references)
2.3.2  Dog Control Orders (Miscellaneous Provisions) (Wales) Regulations 2007 SI 2007 No 702
2.3.2  Controls on Dogs (Non-application to Designated Land) (Wales) Order 2007 SI 2007 No 701
3.3.9  Public Rights of Way (Registers) (Wales) Regulations 2006 SI 2006 No 42
5.3.4  Public Rights of Way (Registers) (Wales) Regulations 2006 SI 2006 No 42
7.3.8  Highways (Schools) (Special Extinguishment and Special Diversion Orders) (Wales)

Regulations 2005 SI 2005 No 1809
7.3.9  Public Rights of Way (Registers) (Wales) Regulations 2006 SI 2006 No 42
7.4.2  Town and Country Planning (Electronic Communications) (Wales) (No. 1) Order 2004 SI

2004 No 3156
7.7.2  Highways Act 1980 (Gating Orders) (Wales) Regulations 2007 SI 2007 No 306
12.4.4  Countryside Access (Local Access Forums) (Wales) Regulations 2001 SI 2001 No 4002
12.4.4  Dog Control Orders (Miscellaneous Provisions) (Wales) Regulations 2007 SI 2007 No 702
12.7.1  Tir Cynnal (Wales) Regulations 2006 SI 2006 No 41
13.2.1  Removal of Obstructions from Highways (Wales) Regulations 2004 SI 2004 No 317
14.2.5  Countryside Access (Draft Maps) (Wales) Regulations 2001 SI 2001 No 4001
14.2.5  Countryside Access (Provisional and Conclusive Maps) (Wales) Regulations 2002 SI 2002 No

1796
14.2.5  Countryside Access (Appeals Procedures) (Wales) Regulations 2002 SI 2002 No 1794
14.2.5  Countryside Access (Appeals Procedures) (Wales) (Amendment) Regulations 2005 SI 2005

No 1154
14.2.11 Countryside Access (Dedication of Land as Access Land) (Wales) Regulations 2003 SI 2003

No 135
14.2.15 Countryside Access (Exclusion or Restriction of Access) (Wales) Regulations 2003 SI 2003

No 142
14.2.21 Countryside Access (Means of Access, Appeals etc.) (Wales) Regulations 2005 SI 2005 No

1270

NOTE : The text of legislation can be obtained online at the legislation website - link.

BBR03

http://naturalresourceswales.gov.uk/?lang=en
http://new.wales.gov.uk/topics/environmentcountryside/consmanagement/countrysidecoastalaccess/rightsofway/?lang=en
http://new.wales.gov.uk/topics/environmentcountryside/consmanagement/countrysidecoastalaccess/coast/?lang=en
http://new.wales.gov.uk/topics/environmentcountryside/consmanagement/countrysidecoastalaccess/coast/?lang=en
http://new.wales.gov.uk/topics/environmentcountryside/consmanagement/countrysidecoastalaccess/coast/?lang=en
http://www.legislation.gov.uk/wsi/2007/702/contents/made
http://www.legislation.gov.uk/wsi/2007/701/contents/made
http://www.legislation.gov.uk/wsi/2006/42/contents/made
http://www.legislation.gov.uk/wsi/2006/42/contents/made
http://www.legislation.gov.uk/wsi/2005/1809/contents/made
http://www.legislation.gov.uk/wsi/2006/42/contents/made
http://www.legislation.gov.uk/wsi/2004/3156/contents/made
http://www.legislation.gov.uk/wsi/2007/306/contents/made
http://www.legislation.gov.uk/wsi/2001/4002/contents/made
http://www.legislation.gov.uk/wsi/2007/702/contents/made
http://www.legislation.gov.uk/wsi/2006/41/contents/made
http://www.legislation.gov.uk/wsi/2004/317/contents/made
http://www.legislation.gov.uk/wsi/2001/4001/contents/made
http://www.legislation.gov.uk/wsi/2002/1796/contents/made
http://www.legislation.gov.uk/wsi/2002/1794/contents/made
http://www.legislation.gov.uk/wsi/2005/1154/contents/made
http://www.legislation.gov.uk/wsi/2003/135/contents/made
http://www.legislation.gov.uk/wsi/2003/142/contents/made
http://www.legislation.gov.uk/wsi/2005/1270/contents/made
http://www.legislation.gov.uk/browse


BBR03 Wales list at 20th May 2013 2

Commencement orders
Clean Neighbourhoods and Environment Act 2005 (Commencement No.1 and Savings) (Wales) Order

2006 SI 2006 No 768
Countryside and Rights of Way Act 2000 (Commencement No. 1) (Wales) Order 2001 SI 2001 No 203
Countryside and Rights of Way Act 2000 (Commencement No. 2) (Wales) Order 2001 SI 2001 No 1410
Countryside and Rights of Way Act 2000 (Commencement No. 3) (Wales) Order 2002 SI 2002 No 2615
Countryside and Rights of Way Act 2000 (Commencement No. 4) (Wales) Order 2004 SI 2004 No 315
Countryside and Rights of Way Act 2000 (Commencement No. 5) (Wales) Order 2004 SI 2004 No 1489
Countryside and Rights of Way Act 2000 (Commencement No. 6) (Wales) Order 2005 SI 2005 No 423
Countryside and Rights of Way Act 2000 (Commencement No. 7) (Wales) Order 2005 SI 2005 No 1314
Countryside and Rights of Way Act 2000 (Commencement No. 8 and Transitional Provisions) (Wales)

Order 2006 SI 2006 No 1279
Countryside and Rights of Way Act 2000 (Commencement No.9 and Saving) (Wales) Order 2006 SI 2006

No 3257
Natural Environment and Rural Communities Act 2006 (Commencement) (Wales) Order 2006 SI 2006

No 2992 (set commencement date for provisions of 16 November 2006)

Guidance (with blue book chapter references)
12.6.6  Want to complain about a public body? (Public Services Ombudsman for Wales) - link

http://www.legislation.gov.uk/wsi/2006/768/contents/made
http://www.legislation.gov.uk/wsi/2001/203/contents/made
http://www.legislation.gov.uk/wsi/2001/1410/contents/made
http://www.legislation.gov.uk/wsi/2002/2615/contents/made
http://www.legislation.gov.uk/wsi/2004/315/contents/made
http://www.legislation.gov.uk/wsi/2004/1489/contents/made
http://www.legislation.gov.uk/wsi/2005/423/contents/made
http://www.legislation.gov.uk/wsi/2005/1314/contents/made
http://www.legislation.gov.uk/wsi/2006/1279/contents/made
http://www.legislation.gov.uk/wsi/2006/3257/contents/made
http://www.legislation.gov.uk/wsi/2006/2992/contents/made
http://www.ombudsman-wales.org.uk/en/making-a-complaint.aspx


BBR04 4th edition cases and publications online at 20 May 2013 1

Cases and publications in the blue book 4th edition available online

Last amended 20 May 2013

Links and downloads
In this document link refers to a hyperlink to a website where the publication is available and download
refers to a hyperlink to a document. Any other similarly-formatted text refers to a link elsewhere in the
document e.g. Abbreviations.

Cases
Anon 2 3 Salk – download

Applegarth v Secretary of State for the Environment, Transport and the Regions (QBD) – link

Associated Provincial Picture Houses Ltd v Wednesbury Corporation (CA) – link

Austin's case (1672) – download

Bakewell Management Ltd v Brandwood (HL) – link

Bateman v Burge (1834) – download

Berry v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

Briscoe v Shattock (QBD) – link

British Railways Board v Herrington (HL) (1972) – link

Buckland v Secretary of State for the Environment, Transport and the Regions (QBD) – link

Burrows v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

Chamberlain v Lindon (QBD) – link

Colchester Corporation v Brooke (1845) – download

Commission for New Towns v JJ Gallagher Ltd (ChD) – link

Cross v Kirklees Metropolitan Borough Council (CA) – link

Dart v Ely (CA) – link

Davies v Secretary of State for Wales (CA) – link

Dawes v Hawkins (1860) – download

Department for Environment, Food and Rural Affairs v Alford (QBD) – link

Department for Transport, Environment and the Regions v Mott Macdonald and ors (CA) – link

Dimes v Petley (1850) – download

Director of Public Prosecutions v Jones (HL) – link

Fernlee Estates Ltd v City and County of Swansea and the National Assembly for Wales (QBD) – link

Flack v Hudson (CA) – link

Goodes v East Sussex CC (HL) – link

Goodtitle v Alker (1757) – download

Griesley's case (1669) – download

Gulliksen v Pembrokeshire CC (CA) – link

BBR04

http://www.commonlii.org/int/cases/EngR/1795/2705.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2001/487.html
http://www.bailii.org/ew/cases/EWCA/Civ/1947/1.html
http://www.commonlii.org/int/cases/EngR/1726/528.pdf
http://www.bailii.org/uk/cases/UKHL/2004/14.html
http://www.commonlii.org/int/cases/EngR/1834/618.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2006/2498.html
http://www.bailii.org/ew/cases/EWHC/Admin/1998/929.html
http://www.bailii.org/uk/cases/UKHL/1972/1.html
http://www.bailii.org/ew/cases/EWHC/Admin/2000/279.html
http://www.bailii.org/ew/cases/EWHC/Admin/2004/132.html
http://www.bailii.org/ew/cases/EWHC/Admin/1998/329.html
http://www.commonlii.org/int/cases/EngR/1845/259.pdf
http://www.bailii.org/ew/cases/EWHC/Ch/2002/2668.html
http://www.bailii.org/ew/cases/EWCA/Civ/1997/1986.html
http://www.bailii.org/ew/cases/EWCA/Civ/2000/259.html
http://www.bailii.org/ew/cases/EWCA/Civ/1996/809.html
http://www.commonlii.org/int/cases/EngR/1860/968.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2005/808.html
http://www.bailii.org/ew/cases/EWCA/Civ/2006/1089.html
http://www.commonlii.org/int/cases/EngR/1850/573.pdf
http://www.bailii.org/uk/cases/UKHL/1999/5.html
http://www.bailii.org/ew/cases/EWHC/Admin/2001/360.html
http://www.bailii.org/ew/cases/EWCA/Civ/2000/360.html
http://www.bailii.org/uk/cases/UKHL/2000/34.html
http://www.commonlii.org/int/cases/EngR/1757/48.pdf
http://www.commonlii.org/int/cases/EngR/1726/733.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2002/968.html


BBR04 4th edition cases and publications online at 20 May 2013 2

Hertfordshire CC v Secretary of State for Food, Environment and Rural Affairs (CA) – link

James v Hayward (1630) – download

Kane v New Forest District Council (CA) – link

Kay v Commissioner of Police for the Metropolis (QBD) – link

Kind v Newcastle City Council (QBD) – link

Lynch v Director of Public Prosecutions (QBD) – link

Marriott v Secretary of State for the Environment, Transport and the Regions (QBD) – link

Massey v Boulden (CA) – link

Masters v Secretary of State for the Environment, Transport and the Regions (CA) – link

Mills v Silver (CA) – link

Mirvahedy v Henley (CA) – link

Monmouthshire Canal Co v Hill (1859) – download

National Trust v Secretary of State for the Environment, Transport and the Regions (QBD) – link

Norman and Bird v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

O'Keefe v Secretary of State for the Environment and Isle of Wight CC (CA) – link

Owen v Westminster City Council (QBD) – link

Oxfordshire CC v Oxford City Council (HL) – link

R (Ashbrook) v East Sussex CC (CA) – link

R (Beresford) v City of Sunderland (HL) – link

R (Connaughton) v West Dorset District Council (QBD) – link

R (Drain) v Secretary of State for the Environment, Food and Rural Affairs (CA) – link

R (Fuller) v Chief Constable of Dorset Police (QBD) – link

R (Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs
(CA) – link

R (Hargrave and Hargrave) v Stroud District Council (CA) – link

R (Haw) v Secretary of State for the Home Department – link

R (Hertfordshire CC) v Department of Environment, Food and Rural Affairs (QBD) – link

R (Horvath) v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

R (Kind) v Secretary of State for the Environment, Food and Rural Affairs (QBD) – link

R (Leicestershire CC) v Secretary of State for the Environment, Food and Rural Affairs (QBD) – link

R (Macintosh) v Secretary of State for the Environment, Food and Rural Affairs (QBD) – link

R (Norfolk CC) v Secretary of State for the Environment, Food and Rural Affairs – link

R (Spice) v Leeds City Council (QBD) – link

R (Young) v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

R v Bristol City Council, ex parte Everett (CA) – link

R v East Sussex CC, ex parte Tandy (HL) – link

R v Ecclesfield Inhabitants (1818) – download

http://www.bailii.org/ew/cases/EWCA/Civ/2006/1718.html
http://www.commonlii.org/int/cases/EngR/1792/1222.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2001/878.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/1536.html
http://www.bailii.org/ew/cases/EWHC/Admin/2001/616.html
http://www.bailii.org/ew/cases/EWHC/Admin/2001/882.html
http://www.bailii.org/ew/cases/EWHC/Admin/2000/652.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/1634.html
http://www.bailii.org/ew/cases/EWCA/Civ/2000/249.html
http://www.bailii.org/ew/cases/EWCA/Civ/1990/12.htm
http://www.bailii.org/ew/cases/EWCA/Civ/2001/1749.html
http://www.commonlii.org/int/cases/EngR/1859/502.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/1998/1142.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/1881.html
http://www.bailii.org/ew/cases/EWCA/Civ/1997/2219.html
http://www.bailii.org/ew/cases/EWHC/QB/2004/1557.html
http://www.bailii.org/uk/cases/UKHL/2006/25.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/1701.html
http://www.bailii.org/uk/cases/UKHL/2003/60.html
http://www.bailii.org/ew/cases/EWHC/Admin/2002/794.html
http://www.bailii.org/ew/cases/EWCA/Civ/2005/1597.html
http://www.bailii.org/ew/cases/EWHC/Admin/2001/1057.html
http://www.bailii.org/ew/cases/EWCA/Civ/2005/1597.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/1281.html
http://www.bailii.org/ew/cases/EWCA/Civ/2006/532.html
http://www.bailii.org/ew/cases/EWHC/Admin/2005/2363.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/1833.html
http://www.bailii.org/ew/cases/EWHC/Admin/2005/1324.html
http://www.bailii.org/ew/cases/EWHC/Admin/2003/171.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/2703.html
http://www.bailii.org/ew/cases/EWHC/Admin/2005/119.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/661.html
http://www.bailii.org/ew/cases/EWHC/Admin/2002/844.html
http://www.bailii.org/ew/cases/EWCA/Civ/1999/869.html
http://www.bailii.org/uk/cases/UKHL/1998/20.html
http://www.commonlii.org/int/cases/EngR/1818/211.pdf


BBR04 4th edition cases and publications online at 20 May 2013 3

R v High Halden (1859) – download

R v Lloyd (1808) – download

R v Mathias (1861) – download

R v Matthews (CA) – link

R v Montague (1825) – download

R v Netherthong (Inhabitants) (1818) – download

R v Oxfordshire CC ex parte Sunningwell Parish Council (HL) – link

R v Petrie (1855) – download

R v Rimmington (HL) – link

R v Roberts (CA) – link

R v Secretary of State for the Environment, ex parte Billson (QBD) – link

R v Secretary of State for the Environment, ex parte North Yorkshire CC (QBD) – link

R v Secretary of State for the Environment, ex parte Slot (CA) – link

R v Secretary of State for the Environment, Transport and the Regions, ex parte Dorset CC (QBD) –
link

R v Sheffield (Inhabitants) (1787) – download

R v Shoreditch (Inhabitants) (1639) – download

R v Southampton Inhabitants (1852) – download

R v United Kingdom Telegraph Co Ltd (1862) – download

R v Wiltshire CC, ex parte Nettlecombe Ltd (QBD) – link

Ratcliff v McConnell (CA) – link

Robinson Webster (Holdings) Ltd v Agombar (QBD) – link

Rotherwick Executors v Oxfordshire CC (Lands Tribunal) – link

Rowland v Environment Agency (CA) – link

Rowland v Environment Agency (ChD) – link

Rowley v Secretary of State for Transport, Local Government and the Regions (QBD) – link

Rugby Charity Trustees v Merryweather (1790) – download

Sage v Secretary of State for the Environment, Transport and the Regions (HL) – link

Secretary of State for the Environment, Transport and the Regions v Baylis (Gloucester) Ltd (CA) – link

Steel v United Kingdom (ECHR) – link

Stone v Bolton (HL) – link

Stovin v Wise (HL) – link

Taylor v Whitehead (1781) – download

Thompson v Hampshire CC (CA) – link

Todd v Secretary of State for Environment, Food and Rural Affairs (QBD) – link

Trevelyan v Secretary of State for the Environment, Transport and the Regions (CA) – link

Webber v Devon CC (CA) – link

http://www.commonlii.org/int/cases/EngR/1860/93.pdf
http://www.commonlii.org/int/cases/EngR/1808/104.pdf
http://www.commonlii.org/int/cases/EngR/1861/97.pdf
http://www.bailii.org/ew/cases/EWCA/Crim/2003/813.html
http://www.commonlii.org/int/cases/EngR/1825/250.pdf
http://www.commonlii.org/int/cases/EngR/1818/704.pdf
http://www.bailii.org/uk/cases/UKHL/1999/28.html
http://www.commonlii.org/int/cases/EngR/1855/38.pdf
http://www.bailii.org/uk/cases/UKHL/2005/63.html
http://www.bailii.org/ew/cases/EWCA/Crim/2003/2753.html
http://www.bailii.org/ew/cases/EWHC/Admin/1998/189.html
http://www.bailii.org/ew/cases/EWHC/Admin/1998/962.html
http://www.bailii.org/ew/cases/EWCA/Civ/1997/2845.html
http://www.bailii.org/ew/cases/EWHC/Admin/1999/582.html
http://www.commonlii.org/int/cases/EngR/1787/206.pdf
http://www.commonlii.org/int/cases/EngR/1675/1617.pdf#
http://www.commonlii.org/int/cases/EngR/1852/755.pdf
http://www.commonlii.org/int/cases/EngR/1862/182.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/1997/1040.html
http://www.bailii.org/ew/cases/EWCA/Civ/1997/2679.html
http://www.bailii.org/ew/cases/EWHC/Ch/2001/510.html
http://www.bailii.org/ew/cases/EWLands/2000/LCA_43_1999.html
http://www.bailii.org/ew/cases/EWCA/Civ/2003/1885.html
http://www.bailii.org/ew/cases/EWHC/Ch/2002/2785.html
http://www.bailii.org/ew/cases/EWHC/Admin/2002/1040.html
http://www.commonlii.org/int/cases/EngR/1809/333.pdf
http://www.bailii.org/uk/cases/UKHL/2003/22.html
http://www.bailii.org/ew/cases/EWCA/Civ/2000/361.html
http://www.bailii.org/eu/cases/ECHR/1998/95.html
http://www.bailii.org/uk/cases/UKHL/1951/2.html
http://www.bailii.org/uk/cases/UKHL/1996/15.html
http://www.commonlii.org/int/cases/EngR/1781/77.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2004/1016.html
http://www.bailii.org/ew/cases/EWHC/Admin/2004/1450.html
http://www.bailii.org/ew/cases/EWCA/Civ/2001/266.html
http://www.bailii.org/ew/cases/EWCA/Civ/2002/602.html


BBR04 4th edition cases and publications online at 20 May 2013 4

Publications

A guide to definitive maps and changes to rights of way (Natural England, NE112, 2008) - link

A guide to the information we keep and how you can obtain it (Land Registry, PG001, 2011) - link

A guide to Transport and Works Act Orders procedures (Department for Transport, 2006) - link

By all reasonable means : inclusive access to the outdoors for disabled people (Countryside Agency,
CA215) - link

Cattle and public access in England and Wales : Agriculture Information Sheet No 17EW (Health and
Safety Executive, 2006) - download

Circular 02/2004 — Part I of the Countryside and Rights of Way Act 2000: Access to the countryside
(Defra) - download

Code of Practice - Rights of Access: services to the public, public authority functions, private clubs and
premises : Disability Rights Commission, 2006 - link

Code of Practice for Using Plant Protection Products (Defra Pesticides Safety Directorate, 2005) - link
and check for correction notes on the website

Complaint about the Council? (Local Government Ombudsman) - link

Costs awards in planning appeals – a guide for appellants (DCLG, 2009) - download

Countryside Access and the new right (Natural England, CA65, 2005) - link

Countryside and Rights of Way Act 2000 - explanatory notes (HMSO, 2000) - download

Creation of new public rights of way: A code of practice for local highway authorities and landholders
involved in negotiating compensation (Natural England and Countryside Council for Wales, 2005) -
download

Cross Compliance guidance 2010 (Rural Payments Agency) - link

Disability Discrimination Act 1995 : guidance issued by the Secretary of State on matters to be taken into
account in determining questions relating to the definition of disability : Department for Work and
Pensions, 2006 - link

Draftsmans, plan and field examiners instructions 1905-06 (Ordnance Survey) - link

Drawing the boundaries – mapping and consultation for new countryside access rights (Natural England,
CA 66, 2001) - link

Entry Level Stewardship Handbook (Natural England NE226, 3rd edition, 2010) - link

Environmental Protection Act 1990: Code of Practice on Litter and Refuse (Defra, 2006) - download

NOTES :
The topic guidance provided by the National Archives can be found via this link

The Planning Inspectorate’s Advice Notes, Consistency Guidelines and other documents can be obtained
online at the rights of way page on the Planning Portal website - link.

The Rights of Way Review Committee’s Practice Guidance Notes can be found at this link.

Westley v Hertfordshire CC (QBD) – link

Westminster City Council v Fountain and Colonnade Management (CA) – link

White v St Albans District Council (CA) – link

http://publications.naturalengland.org.uk/publication/31038
http://www1.landregistry.gov.uk/upload/documents/public_guide_001.html
http://www.dft.gov.uk/publications/twa-orders-guide/
http://publications.naturalengland.org.uk/publication/45015
http://www.hse.gov.uk/pubns/ais17ew.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/pb10118.pdf
http://www.equalityhumanrights.com/advice-and-guidance/information-for-advisers/codes-of-practice/index.html
http://www.pesticides.gov.uk/safe_use.asp?id=64
http://www.lgo.org.uk/making-a-complaint/
http://www.communities.gov.uk/documents/planningandbuilding/pdf/costawardsinplanningappeals.pdf
http://publications.naturalengland.org.uk/publication/9026
http://www.legislation.gov.uk/ukpga/2000/37/pdfs/ukpgaen_20000037_en.pdf
http://www.iprow.co.uk/docs/uploads/PROW.pdf
http://www.rpa.gov.uk/rpa/index.nsf/UIMenu/814240C66F10CAC8802570C7004248D4?Opendocument
http://www.equalityhumanrights.com/advice-and-guidance/information-for-advisers/codes-of-practice/index.html
http://www.ordnancesurvey.co.uk/oswebsite/aboutus/reports/misc/historic-instructions.html
http://publications.naturalengland.org.uk/publication/82049
http://publications.naturalengland.org.uk/publication/30034
http://archive.defra.gov.uk/environment/quality/local/litter/code/documents/cop-litter.pdf
http://www.nationalarchives.gov.uk/records/atoz/p.htm
http://www.planningportal.gov.uk/planning/countryside/rightsofway/rightsofway
http://www.iprow.co.uk/gpg/index.php/RWRC_Practice_Guidance_Notes
http://www.bailii.org/ew/cases/EWHC/Admin/1998/195.html
http://www.bailii.org/ew/cases/EWCA/Civ/2005/1607.html
http://www.bailii.org/ew/cases/EWCA/Civ/1990/18.html


BBR04 4th edition cases and publications online at 20 May 2013 5

Full Guidance on Local Transport Plans (Department for Transport) - link

Guidance for local highway authorities on crime prevention on public rights of way – designation of areas
(Defra circular 1/2003) - download

Guidance note on dedication of land under section 16 of the Countryside and Rights of Way Act 2000
(Defra) - download

Guidance on appeals under section 6 of the Countryside and Rights of Way Act 2000 (Defra, 2006) -
download

Guidance on Local Access Forums in England (Defra, revised 2009) - download

Higher Level Stewardship Handbook (Natural England NE227, 3rd edition, 2010) - link

History of local government areas prior to 1974 - link

Land Registry annual report 2005-06 - download

Local Government Act 1999 : Explanatory Notes (HMSO) - link

London Gazette online archive - link

Making the best of byways (A practical guide for local authorities managing and maintaining byways which
carry motor vehicles) (Defra, 2005) - download

Managing public access - a guide for farmers and landowners (Natural England, CA210, 2005) - link

Maps of open access land - link

Numbering of County Series maps (Ordnance Survey) - link

On the right track: surface requirements for shared use routes (excluding mechanically propelled vehicles)
(Natural England, CA213, 2005) - link

Out in the country: your rights and responsibilities (Countryside Agency CA9, revised 2007) - link

Part 6 of the Natural Environment and Rural Communities Act 2006 and Restricted Byways : A guide
for local authorities, enforcement agencies, rights of way users and practitioners : Defra, 5th edition, May
2008 - link

Part I of the Countryside and Rights of Way Act 2000: Access to the countryside : Defra circular 02/2004
- download

Planning for Open Space, Sport and Recreation : Department for Communities and Local Government,
PPG 17, 2002 - link

Planning Obligations : Office of the Deputy Prime Minister, circular 05/2005 - link

Practical guide to street works (Department for Transport) - link

Register of definitive map modification order applications : Guidance for English surveying authorities
to accompany Statutory Instrument 2005 No 2461 : Defra, December 2005 - download

Regulating motor vehicles on rights of way and off road (DEFRA, 2005) - download

Removal of obstructions from highways: enforcement of local highway authorities duty to prevent
obstruction of highways. Notes to accompany Statutory Instrument 2004 No. 370 (Defra) - download

Rights of way improvement plans : guidance to local highway authorities : Defra, 2002 - download

ROWIP exemplar project: Accessibility and the needs of people with disabilities (York City Council) -
link

Sports and Leisure results from the 2002 General Household Survey (Office for National Statistics, 2004)
- download

Waymarking rights of way (Natural England, NE68, 2008) - link

http://webarchive.nationalarchives.gov.uk/+/http://www.dft.gov.uk/pgr/regional/ltp/guidance/fltp/fullguidanceonlocaltransport3657
http://archive.defra.gov.uk/rural/documents/countryside/prow/crimeguidance.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/dedicate-guide.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/appeals-guide.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/laf-guidance.pdf
http://publications.naturalengland.org.uk/publication/51001
http://www.visionofbritain.org.uk/units/index.jsp
http://www.landreg.gov.uk/upload/documents/ar0506.pdf
http://www.legislation.gov.uk/ukpga/1999/27/notes/contents
http://www.london-gazette.co.uk/search
http://archive.defra.gov.uk/rural/documents/countryside/crow/bestofbyways.pdf
http://publications.naturalengland.org.uk/publication/51001
http://www.openaccess.naturalengland.org.uk/wps/portal/oasys/maps/MapSearch
http://www.ordnancesurvey.co.uk/oswebsite/aboutus/reports/misc/number.html
http://publications.naturalengland.org.uk/publication/41018
http://publications.naturalengland.org.uk/publication/9027
http://archive.defra.gov.uk/rural/countryside/prow/nerc06.htm
http://archive.defra.gov.uk/rural/documents/countryside/crow/pb10118.pdf
http://www.communities.gov.uk/publications/planningandbuilding/planningpolicyguidance17
http://www.communities.gov.uk/publications/planningandbuilding/circularplanningobligations
http://www.dft.gov.uk/pgr/roads/network/local/streetworks/cop/
http://archive.defra.gov.uk/rural/documents/countryside/prow/guidance-register-maps.pdf
http://archive.defra.gov.uk/rural/documents/countryside/crow/regulating-motorvehicles.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/guide-la.pdf
http://archive.defra.gov.uk/rural/documents/countryside/prow/rowip.pdf
http://www.iprow.co.uk/gpg/index.php/Outputs_of_the_ROWIP_Exemplar_Programme#City_of_York_Council
http://www.statistics.gov.uk/downloads/theme_compendia/Sport&amp;Leisure.pdf
http://publications.naturalengland.org.uk/publication/31037?category=38017


BBR05 Superseded definitive map legislation at 20 May 2013 1

SUPERSEDED DEFINITIVE MAP ACTS,
 REGULATIONS AND GUIDANCE

CONTENTS

ACTS
Rights of Way Act 1932  2

National Parks and Access to the Countryside Act 1949  16

London Government Act 1963 25

Countryside Act 1968 26

Courts Act 1971 30

Highways Act 1971 30

Local Government Act 1972 30

Wildlife and Countryside Act 1981 32

REGULATIONS
National Parks and Access to the Countryside Regulations 1950 34

National Parks and Access to the Countryside (Amendment) Regulations 1963 35

National Parks and Access to the Countryside (Amendment) Regulations 1970 35

GUIDANCE
Circular 81 of 1950 36

Surveys of rights of way 38

Circular 91 of 1950 49

Circular 20 of 1951 50

Circular 53/1952 52

Circular 58/1953 52

Circular 44/1968 54

Circular 22/1970 55

Circular 123/1977 57

ABBREVIATIONS
CA  Countryside Act

BBR05

This publication contains  public sector information licensed under the Open Government Licence v1.0.



BBR05 Superseded definitive map legislation at 20 May 2013 2

THE COMMONS, OPEN SPACES AND
FOOTPATHS PRESERVATION SOCIETY

THE RIGHTS OF WAY ACT, 1932
(with special reference to the functions of Local Authorities thereunder)

ITS HISTORY AND MEANING
By Sir Lawrence Chubb

THE TEXT OF THE ACT WITH A COMMENTARY
By Humphrey Baker, MA, Barrister-at-Law

Reprinted with revisions from the Journal of the Society for October, 1932
First Revision - 1938

Annotations such as [2] indicate where pages start in the printed booklet

This transcript has been made available with the permission of the Open Spaces Society as copyright
holder. The text of the Rights of Way Act 1932 is public sector information licensed under the Open
Government Licence v1.0.

ACTS



BBR05 Superseded definitive map legislation at 20 May 2013 3

[1]

THE RIGHTS OF WAY ACT, 1932

ITS HISTORY AND MEANING
By Sir Lawrence Chubb
The following account, written before the Act came into operation, has been reprinted in its original form, since attention
may still properly be called to the powers and duties of local authorities under the Act
In every year there are days which mark events of outstanding importance in the history of the Commons,
Open Spaces and Footpaths Preservation Society. Thus July 19th is the anniversary of the day on which,
in 1865, a small group of distinguished men held a meeting in the Temple and resolved to form the Society.
May 6th is a reminder of the opening by Queen Victoria, in 1882, of Epping Forest, the largest and finest
Metropolitan Common, which had been rescued only after an intense legal and Parliamentary struggle lasting
16 years, a struggle in which the Society had taken a prominent part. Other famous fights worthy of
remembrance include those which resulted in the saving of Banstead Downs and Berkhamsted Common.
These protracted law suits were decided in favour of the public on the 21st December, 1889, and the 14th
January, 1870, respectively.

Another date of special significance is January 1st, 1926, the day on which that monumental piece of
legislation, the Law of Property Act, began to operate, bestowing upon Commons a charter of protection
gained for them by the Society's successful efforts and negotiations. An anniversary, too, which the older
members of the Society will never forget is the 19th April, 1928, when there passed to his rest the last
survivor of the Founders of the Society and its President, the late Lord Eversley, who was as interested
in the preservation of footpaths as he had always been in the safeguarding of Commons as features of
natural beauty, and even more as health-giving breathing spaces for the people.

All these and many more are landmarks in the Society's history. To them must now be added as a red-letter
day, July 12th, 1932, the day on which the Royal Assent was given to the Society's Rights of Way Act;
an event likely to prove as beneficial to the public and as far-reaching in its effect as any former
achievement of the “People's Watchdog.”
[2]
History of the Act

For 26 years members of the Society had been pressing the Rights of Way Bill upon the notice of
Parliament; yet, although its principles met with the almost unanimous approval of lawyers on both sides
of each House, until the Session of 1931-2 the Bill never received from the Government Whips that assistance
without which the efforts of private members are of little avail.

The history of the Bill, which was originally drafted for the Society by that distinguished Parliamentary
draughtsman, the late Lord Thring, may be gathered from the following chronological tables:—
1906. Introduced by Mr. J, M. Paulton, M.P. Second Reading secured without a division.
1907.  Introduced by the Rt. Hon. J. Ramsay MacDonald, M.P. Second Reading secured without a division.
1908.  Introduced by Sir R. Winfrey, M.P. Second Reading carried by 160 to 13 votes, and Committee Stage

passed.
1909.  Introduced by Sir Henry Cowan, M.P.
1910.  Introduced by Mr. Higham, M.P.
1911.  Introduced into the House of Lords by Lord Eversley and carried through all its Stages. Read a

first time in the House of Commons.
1912.  Introduced by Sir J. Hastings Duncan, M.P.
1913.  Reintroduced into the House of Lords by Lord Eversley and carried through all its Stages after

consideration by the Select Committee presided over by Lord Alverstone. Read a first time in the
House of Commons.

1927. Introduced by Sir Henry Cowan, M.P.
1928.  Introduced by Sir Henry Cowan, M.P. Second Reading carried.1930. Introduced by Sir Ernest

Simon, M.P. Second Reading carried.

Rights of Way Act 1932
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1932. Introduced by Mr. Holford Knight, M.P.   Passed the House of Commons. Introduced into the
House of Lords by Lord Buckmaster.   Royal Assent July 12th.

[3]
The Object of the Act

The object of the Rights of Way Act is to simplify the law relating to the proof or disproof of disputed
Highways of all kinds and, as originally drafted, it merely proposed to apply the principles of the
Prescription Act, 1832, to claims to such ways. It could not be expected, however, that any Bill would
emerge in its original form from the ordeal of critical examination by no fewer than seven Parliamentary
Committees; and by the insertion of provisos and new sub-clauses, some useful but others in the Society's
view less desirable, the measure gradually became more complicated until it assumed its present final form.

The Precedent of the Prescription Act

The Prescription Act, 1832 (on which the Rights of Way Act is based) deals with the proof needed to establish
claims to private easements, including Rights of Way. It fixes 20 years of unchallenged enjoyment of passage
over a path as being sufficient in proof of a claim to a private right of way when that way passes over land
belonging to an absolute freeholder, but requires proof of 40 years of uninterrupted user to set up a successful
claim when the property is in the hands of a tenant for life or other limited owner. The fixing of definite
periods during which an owner would have ample opportunity for preventing the growth of an adverse
easement has in practice proved equitable and satisfactory and it was felt logically sound that a similarly
intelligible rule should be made applicable to the proof of claims to public rights of way. Hitherto there
has existed no simple rule on this point for the guidance of local authorities or landowners, and litigation
with regard to disputed rights of way tended to become ever more complicated and expensive as well as more
uncertain in its results. It was essential, for instance, to bring to Court the oldest men and women of the
district, regardless of the fact that the ordeal of a long and trying examination might prove detrimental to
their health. That will not be necessary in the future, because in normal circumstances the evidence need not
go back further than about 20 or 40 years.
[4]
The Theory of Dedication

In order to appreciate the value of the Act and the significance of the alterations it has effected in the
law of Highways, it is well to bear in mind how, in legal theory, highways are deemed to have come
into existence.

The word “Highway” is not confined to public carriage roads; it also includes public footpaths
and bridleways. In legal theory all of those highways must have originated by one of two methods. They
must either have been created under statutory authority or have been dedicated by some owner of the
land over which they pass.

The statutory creation of highways is by no means unusual. Many thousands of public ways, for
example, have been set out under the provisions of Inclosure Acts and Awards. Others have arisen
under the authority of Diversion Orders made by Magistrates and enrolled at Quarter Sessions. Town
Planning Schemes, too, generally provide for the formation of public roads. Highways which originated
under any form of statutory authority are seldom challenged, but they constitute only a small
proportion of the public roads and paths in the country.

When the statutory creation of a highway is incapable of proof, the legal theory is that it has been
dedicated by some owner of the freehold capable of burdening his estate with a perpetual easement of
public passage.

It must, however, be frankly conceded that relatively few footpaths or bridleways have ever been
deliberately or expressly granted by any definite act or deed on the part of a landowner. The actual
origin of innumerable tracks is lost in antiquity; nevertheless, however absurd in some cases the
explanation may be, they are deemed to have owned their origin to the convenient fiction of
“dedication.” For instance, it is as certain as anything can well be that the deeply worn tracks in the
vicinity of early British settlements were in use as thoroughfares in pre-Roman days. This must be

Rights of Way Act 1932
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true in the case of the scarred and sunken roads leading to prehistoric places of worship; yet in
1905 the Society failed to satisfy a Judge that the traditional means of access to Stonehenge, which had
been uninterruptedly enjoyed throughout living memory, had ever been dedicated as highways!
[5]

It is safe to assume that most paths, especially in rural areas, came into existence to meet local
convenience. Before the days of turnpikes most high roads were unrepaired and untended; they were
often little better than morasses to be avoided as highways by the pedestrians. The villagers therefore trod
out alternative tracks or made use of the short cuts of agricultural labourers. Gradually such tracks were
taken to by a wider public without question, and their antiquity and utility are often testified to by references
in the Court Rolls of a Manor or by the Tithe map or by even earlier maps and records. Nevertheless if
any of these paths should be challenged, it is necessary to satisfy the Court that it was at some time
“dedicated” as a public right of way. In order to do this the practice hitherto has been to prove public
enjoyment for a sufficiently long period to justify the presumption that at some time some owner must
be credited with having known of the public user and, by acquiescing in it, must have intended to dedicate
a right of way. Public use does not create the public right of way; it is merely evidence of dedication.

Although this theory of inferring dedication from public user and other evidence has long been acted
upon, there has hitherto been no statutory or other direction as to how many years of public passage over
a path are necessary to raise the presumption of dedication. Judges have differed in their methods of
deciding the point. In one case where the circumstances were of an unusual nature, the inference of
dedication was drawn from only 18 months' public user, and in other reported cases, in view of exceptional
evidence, judges have felt bound to hold in favour of a claim to a public path although the track in dispute
has only been used for a few years.

On the other hand there have been fairly numerous instances in which a decision has gone against the
public although the way in dispute has been freely used throughout living memory.

This difference in the method of dealing with footpath cases has arisen from the fact that most of the
great estates in this country are strictly entailed or subject to family settlements.

The Effect of Family Settlements

It has already been indicated that a public right  of way is [6] analogous to a perpetual easement of
passage. Once such a right has come into existence it can be lawfully extinguished only by an Act of
Parliament or under such statutory authority as a Magistrates' Order, or a Planning Scheme. For this
reason, it has come to be recognised by judges that the only person able to dedicate a public right of way
is an actual owner of the absolute freehold. Where land is strictly entailed, the owner in possession, the
tenant for life, only possesses a temporary interest in the property and is consequently deemed incapable
of granting a public right of way, save to a certain extent under the provisions of the Settled Lands Acts.
A right to a private way over his estate may be gained under the Prescription Act on proof of 40 years'
uninterrupted enjoyment; but up to the present time, no matter how long the way had been used by the
public or how conclusive in other respects the evidence might be, judges have felt bound to decide against
claims to public rights of way unless satisfied that such ways must have originated before the unbroken
period of entail began.

This doctrine has caused great and inequitable hardship to the public, for by its application many paths
have been closed which have been freely enjoyed throughout living memory. When no beginning of the
public user can be shown to have taken place during the family settlement, some judges have been prepared
to presume that dedication took place before the settlement commenced, if otherwise satisfied with the
evidence. This course was followed by the Court in Rex v. West Sussex County Council (1921, 125 L.T. 407),
where a path crossing the Arundel Estate of the Duke of Norfolk was held to be public even though the
estate had been strictly entailed from 1628; and also in A. G. (Billericay R.D.C.) v. Tasker (92 J.P. 157),
where the land crossed by the path had been in settlement from 1815 to 1928; as well as other cases.
Other judges, on the contrary, have decided against the public, though the evidence, save for the family
settlement, was overwhelmingly in favour of the right of way.

The family settlement difficulty has been disadvantageous alike to local authorities charged with the
protection of public rights and to owners. Great uncertainty has prevailed, as it has been impossible to
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say in advance what view a Court of law might take [7] of the legal points involved; moreover, the necessity
of producing the earliest possible evidence, both oral and documentary, has greatly added to the expense
of litigation. The main object of the Rights of Way Act is to surmount these very serious technical
difficulties by assimilating the principles of the proof of public ways to those already in operation under
the Prescription Act with regard to private ways.

The Main Object of the Act

As will be seen from the appended annotated copy of the Act, its main provisions will be found in Section
1. This provides, in Sub-section (1), that where any way upon or over any land belonging to an absolute
owner has been actually enjoyed by the public as of right and without interruption for a full period of 20
years, the way shall be deemed to have been dedicated as public if it is of such a character that the
presumption of dedication can properly arise, and if insufficient evidence exists to show that the owner
had no intention to dedicate. Where any way has been enjoyed in such circumstances for the full period
of 40 years, then it is provided that the presumption of dedication shall arise conclusively, i.e. even if the
property has been entailed.

What is the meaning of the words in the Sub-section, “not being of such a character that user thereof
by the public could not give rise at common law to any presumption of dedication” ? (see post, p.12) Those
words were inserted at the instance of the Freeholders Society during the Committee stage of the Bill in
the House of Lords. Obviously there are innumerable physical tracks which are not public rights of way.
Paths leading only to a private house; ways in a park occasionally thrown open by the goodwill of the
owner; woodland rides; wandering tracks of a vague nature passing over open land with no definite termini;
such ways cannot be public and no notices are necessary to prevent the presumption of dedication arising
from user of them. A highway of any kind must have a definite origin and objective; in other words it
must have a good “terminus a quo” and a good “terminus ad quem”. If it does not possess such termini public
user could not give rise to the presumption of dedication.

[8]
Notices and Maps

Had the Rights of Way Act stopped at this point all would have been well; but, unfortunately, a Select
Committee of the House of Lords in 1911 added a sub-clause providing that the presumption of dedication
might be rebutted by the placing and maintenance of a notice inconsistent with dedication, in which event,
in the absence of evidence of a contrary intention, the notice should be sufficient to prevent the creation
of a public right of way. Up to the present notices have been important links in the chain of evidence;
but if a notice has been consistently ignored or defied by the public it is doubtful how far it would have
operated as a bar to dedication, more especially if the path were provided with stiles and unlocked gates.
For the future, however, in the absence of proof of a contrary intention, a notice will be absolute evidence
to prove that during the period of its display no public path has been gained through user alone.

During the passage of the measure through the Standing Committee of the House of Commons this
year, an addition was made to the original provision with regard to notices in order to give to an owner,
who finds those which he has erected torn down or defaced, power to protect himself by giving notice
in writing to the County Council and also to the Council of the Borough or Urban or Rural District in
which the way is situated.

A further Sub-section was added to the Bill in the House of Lords without any previous indication that
it would be moved. This is Section 1 (4) of the Act, and it authorises any owner to deposit with the County
and District or Borough Council concerned, after the 1st January, 1934, a 6 inch scale map and a statement
indicating the public ways he admits. This may be followed at the expiration of six years by a written
statement that in the interval the owner has, or has not, dedicated additional ways; and the map and
statement, in the absence of evidence of proof of a contrary intention, will be sufficient evidence to rebut
any presumption of dedication of any ways not included in them during the respective periods covered
by them.
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This new provision at first sight appears to be one-sided in its application. It gives an obvious advantage
to the landowner and it does not provide for any publication of the deposit of the [9] map and statement.
That is a matter for regret. But a local authority zealous for the protection of public rights is unlikely to
accept any ex parte claim without satisfying itself that in fact all public rights of way which can fairly be
claimed have been included. For that reason it may be hoped that gradually there will be built up a definite
record of all public rights of way, a task which has long awaited accomplishment.

What Local Authorities Should Do

What then should County Councils and Borough and District Councils do, in view of this new and
important addition to their duties and functions? They can and should take time by the forelock and set
to work to prepare their own maps and schedules of public rights of way. The Society has more than once
approached every highway authority in the country, urging them to mark on ordnance maps all public
rights of way in their districts. It has suggested that the help of Parish Councils should be sought in order
that the records should be as full and accurate as is possible, and has issued hints and instructions on the
preparation of maps.

Now that County and District Councils are likely to be faced with the deposit of maps at an early date
it is advisable that they should prepare the necessary data to check those maps as soon as they have been
deposited. They might, for instance, urge all Parish Councils in their area forthwith to undertake the
compilation of preliminary lists and maps, and they might seriously consider the practicability and
desirability of inviting branches of the Society or local rambling clubs to co-operate in the matter.

Moreover it is important that when any map and statement has been deposited, public attention should
be drawn to the fact, and that all interested persons should be afforded an opportunity of inspecting them.
The provision, if wisely used in this manner, should become a potent factor in the protection of public
rights. It may lead to proper agreements and to the friendly settlement of disputes; and it is safe to assume
that a great demand will be made for the services of the Society in this connection.

Maps as Evidence

Section 3 of the Act bids fair to be of much use in connection [10] with rights of way disputes. It is often
desired by one side or the other in a law suit to put in as evidence ancient maps, histories, guide books
or other data containing information likely to be of service in proving or disproving a claim to a public
right of way. Very strict rules, however, have hitherto applied to such evidence. Maps or records (such as
Inclosure Awards) prepared under express statutory authority have always been admissible, and ever since
the Stonehenge suit and the later decision in Folkestone Corporation v. Brockman (L.R. 1914, A.C. 338) Tithe
maps and awards have been admissible as evidence of reputation. But the best early surveys and even
Ordnance maps of the country have not been admissible as evidence for or against a claim to a public
way. This rule of law was referred to in the Court of Appeal by Lord Justice Cozens Hardy, who in A. G.
v. Horner, said: “Overborne by the weight of authority and contrary to my own individual opinion as to
what would be reasonable and just, I feel bound to reject these maps.” To meet this construction of the
accepted rules of evidence Mr. Randolph Glen, the Society's Standing Counsel, framed a provision which
appears as Section 3. It recites that any Court or other tribunal dealing with a right of way claim shall take
into consideration “any map, plan or history of the locality or other relevant document that is tendered
in evidence, and such weight shall be given thereto as the Court or tribunal consider justified by the
circumstances.”

This amendment of the law is likely to prove of real value.

General Conclusions

The Act as passed goes far beyond the Bill originally drafted by Lord Thring, and it cannot be denied that
from the point of view of the Society some at least of the amendments have been undesirable.
Nevertheless, in spite of all its provisos and safeguards inserted in the interests of owners of property,
the Act should materially assist in the work of protecting public rights of way. It has substituted for a
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system which often demanded the production of evidence which it was quite impossible to bring forward,
intelligible and simple rules which all may understand. It has got rid once for all of the difficulties of
proving rights of way passing over land subject to family settlements or other limited ownerships, [11]
difficulties which have pressed with peculiar harshness and inequity upon the public; and it has opened
the door to the friendly definition of footpaths and bridleways and to the adjustment of disputes by
arbitration. For these reasons all members of the Commons, Open Spaces and Footpaths Preservation
Society are entitled to reflect with pride upon the help they have given, by their support and influence, to
bring about an amendment of the law for which the Society has been pressing for nearly 30 years and
gain for the public the benefit of the perfectly fair rules which, under the Prescription Act, have applied
to private property for exactly one hundred years.

It would be ungrateful not to recall the services of those who had much to do in Parliament with this
success. The way was paved long ago by the present Prime Minister (Mr Ramsay MacDonald) and the
other members who had on previous occasions piloted the Bill through the House of Commons, and in
the House of Lords by the late Lord Eversley. This year (1932) the Bill was introduced into the Commons
by Mr. Holford Knight, K.C., and it would be impossible to speak too highly of his persistence in pressing
it.  Sir Thomas Inskip, the Attorney General, not only supported the Bill in Committee, but did everything
possible to advance its passage; so too did the Government Whips and Mr. Llewellyn Jones—an old legal
friend of the Society—Sir Kenyon Vaughan Morgan, Sir Percy Hurd and the other members of the
Parliamentary Amenities Group. In the House of Lords the Bill was piloted by Lord Buckmaster, a
Vice-President of the Society, who had the support of the Lord Chancellor and of Lord Salisbury. Of
Lord Buckmaster's skill in dealing with hostile amendments and in securing the withdrawal of several
damaging provisions it would be impossible to speak too highly. The Society is deeply grateful to all these
and the other members of each House of Parliament whose assistance was so freely given in response to
its appeal.  It is grateful, too, to the National Council of Rambling Clubs Federations for organising various
important open air demonstrations in support of the Bill and also a Petition, signed by more than seven
thousand ramblers, which was sent to the House of Lords in support of the measure.

The Law of Property Act has been referred to as the Charter of the Commons. The Rights of Way Act
may, with the co-operation of local authorities, be made the Charter of the Footpaths; [12] and the Society
is entitled to a sense of legitimate pride in the reflection that once more it has been privileged to bear to
victory the banner of public rights.

THE TEXT OF THE ACT, WITH A COMMENTARY
By Humphrey Baker, M.A., Barrister-at-Law

The following notes have been revised to correspond with the situation since 1st January, 1934

1.—(1) Where a way, not being of such a character that user thereof by the public could not give
rise at common law to any presumption of dedication, upon or over any land has been actually
enjoyed by the public as of right and without interruption for a full period of twenty years, such
way shall be deemed to have been dedicated as a highway unless there is sufficient evidence that
there was no intention during that period to dedicate such way, or unless during such period of
twenty years there was not at any time any person in possession of such land capable of dedicating
such way.
This subsection and the next are the central provisions of the Act and enormously simplify the proof
which is necessary to establish ways as being public highways. It must be emphasised, however, that they
do not in any way alter the general law as to the manner in which public rights are deemed to have come
into existence, and that it is as necessary as ever to establish intention of some owner of the land who
was able to do so, to dedicate the way as public. The difference—and an important one—is in the duration
of the public user of the way which suffices to establish such intention, if the circumstances in other
respects are not inconsistent.

If, for example, a path has served only as a pleasure stroll and has no public place—such as a road or
village—as its objective or “terminus” it has always been more difficult to establish its dedication as a
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highway than if it were an obviously useful short cut from place to place. It was settled by the Ambleside
case (Moser v. Ambleside U.D.C. (1925) 89 J.P. 118) that a path need not necessarily lead from one public
place to another in order for its dedication to be established; but the nature of the termini and the purpose
for which the path is used have always been an important element in deciding whether or not dedication
must be presumed to have [13] occurred, and they continue to be so. The words in subsection (1) . . .
“not being of such a character that user thereof by the public could not give rise at common law to any
presumption of dedication” are intended to make it clear that if a way is of such a character that no amount
of public user would ever, under the previous law, have given rise to the presumption that it must have
been dedicated as a highway, the twenty years' user prescribed by the subsection will not do so in future.

If, however, the way is of a kind which can reasonably be presumed to have been dedicated as public,
having regard to the circumstances as a whole, then it is now unnecessary to prove public use of it for
more than twenty years past, provided that:—

(a) The user has been “as of right.”
(b) The user has been without interruption.
(c) It is not proved on the owner's behalf that the intention to dedicate the way as public was not

continuous during the twenty years.
(d) There was at some time during the twenty years a person in possession of the land who was able

to dedicate a public right of way over it.

As to these:—

(a) This is merely a statement of the previous law. If the public use of a path has been only by
permission, or by force, or by stealth, it gives no reason for supposing that the owner intended the
public to have a legal right to use it; and such use alone will not avail, whether continued for twenty
years or any other period.

(b) Occasional closing of a path has always been recognised as a means by which the owner of land
can make it clear that though he has no objection to the public using a path by courtesy, he does
not intend to grant them a legal right to do so; and this continues to be the case under the Act. The
public use must have been free from interruption (that is to say, interruption by or with the authority
of the owner) during the twenty years; but whereas formerly it was often necessary to prove much
more than twenty years' uninterrupted use, under the Act this is all that is required, where the other
conditions of the sub-sect. are complied with.

[14]
  Freedom from interruption does not mean that the public use of the way must have been continuous

throughought the period, but that the enjoyment of the right must not have been interrupted. See
Merstham Manor Ltd. v. Coulsdon and Purley U.D.C. (1937 2 K.B. 77); Jones v. Bates (1938, 2 All England
Reports, 237), judgment of Scott, L.J.

(c) The burden of proof of intention not to dedicate is on the owner. If he cannot prove any action on
his part during the twenty years, inconsistent with an intention to dedicate, dedication will be
presumed.

(d) If during the twenty years there was never any one in possession of the land capable of dedicating a
public right of way over it, twenty years' user will not suffice, and the case will fall within sub-section
(2). Examples of persons not themselves capable of dedicating are, tenants for life under family
settlements, the owners of glebe land, and infants or lunatics.

Provided that the above conditions are complied with, all that is now necessary, if a public right of way
is challenged, is to prove uninterrupted public use for twenty years, instead of, as now, having to collect
all possible evidence as far back as living memory extends and even before that time.

(2) Where any such way has been enjoyed as aforesaid for a full period. of forty years, such way
shall be deemed conclusively to have been dedicated as a highway unless there is sufficient
evidence that there was no intention during that period to dedicate such way.
This sub-section deals with the case described in paragraph (d) above, where there has not at any time
during the past twenty years been any person in possession of the land who could dedicate a highway

Rights of Way Act 1932



BBR05 Superseded definitive map legislation at 20 May 2013 10

over it. In such circumstances it has often in the past been quite impossible to establish any public right
of way at all, even though the path could be proved to have been in use for hundreds of years. The
successive tenants for life, for instance, of land in family settlement, may have been quite willing to give
the public legal rights of way over it, but they have had no power to do so; [15] and even if it could be
proved that the path had been used throughout living memory, some judges would not accept this as
evidence of dedication unless there was positive evidence of use before the settlement began, which might
be unobtainable. In such cases, and in others where incapacity to dedicate has existed for more than twenty
years before the date when the right of way is claimed, if forty years' user can be proved, it is (subject to
the qualifications imposed by section 1 (7) of the Act, see post, p. 21) no longer open to the person in
possession to object that there was no one in possession at any time during that period who could dedicate,
for the forty years' use is now conclusive evidence that dedication took place at some date in the past
when the land was held by someone who could make it.

Where forty years' user by the public can be established, the burden of proving that throughout this
period there has been no intention to dedicate rests on the person in possession.

(3) A notice by the owner of the land over which any such way passes inconsistent with the
dedication of the way as a highway, placed before or after and maintained after the
commencement of this Act in such a manner as to be visible to those using the way, shall, in the
absence of proof of a contrary intention, be sufficient evidence to negative the intention to
dedicate such way as a highway, and where a notice has been placed in the manner provided in
this sub-section and is subsequently torn down or defaced, notice in writing by the owner of the
land to the council of the county and of the borough or urban or rural district council in which
the way is situate that the way is not dedicated to the public shall, in the absence of proof of a
contrary intention, be sufficient evidence to negative the intention of the owner of the land to
dedicate such way as a highway.
The first part of this sub-section does not differ in principle from the previous law. Dedication has always
been a matter of intention, and the exhibition of notices has always been regarded as evidence of intention.
Where an owner declares by means of a notice that he does not intend to dedicate, it cannot reasonably
be asserted, in the absence of other contrary evidence sufficient to outweigh the evidence of the notice,
that he does so intend. A [16] notice under this sub-section, however, only relates to the intention of the
owner responsible for exhibiting it, and during the time when it is exhibited; and if dedication can be
proved to have occurred before the notice was displayed, the notice will have no legal effect. Moreover,
it is not in itself conclusive, seeing that the words “in the absence of proof of a contrary intention” imply
the possibility of proving other acts of the owner inconsistent with the notices, from which it might in
the particular case be established that he did intend to dedicate the way as a highway.

The second part of the sub-section is intended to meet the case where notices are wilfully destroyed
or obliterated by members of the public. In such a case, notice to the local authority is in have the same
effect; but as in the case of the notice exhibited on the land, it will only relate to the intentions of the
person giving it and will not bind former or subsequent owners, nor even the present owner if he
afterwards acts in a manner inconsistent with it.

It should be observed that if the owner of the land does not maintain the notice in such a manner as
to be visible, i.e., legible, to those using the way, it will have no effect. (See also sub-section (5) as to the
placing of notices by the owner on land let to a tenant.)

With regard to the wording of the notices, indication that the owner does not intend to dedicate a way
as a highway is not in the least inconsistent with its permissive use by the public. The wording of the notice
will naturally vary according to the circumstances, but the following variations may be suggested:—

(a) Where it is desired to exclude the public entirely:— “Private Road (or Path.) No Thoroughfare”
or, “No Public Right of Way.” A notice “Private Road,” and nothing more, displayed in connection
with an accommodation road over which the public claims a right of footway or bridleway, will be
insufficient in itself to bar that claim.

  The statement “Trespassers will be Prosecuted” is untrue in law and unnecessarily provocative, and
its use is to be deprecated.
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(b) Where it is desired to prevent the way from becoming public, but the owner is willing to allow the
public to use it until further notice:—

[17]
  For a road for vehicles:—
   “This is a Private Road, but the Public are permitted to use it until further notice.”
  For a bridleway or footpath:—
   “This Way is Private, but (Horsemen and) Pedestrians are permitted to use it until further notice.”
  Requests as to litter, keeping dogs under control, etc., can be added as required.

It should be observed, however, that the object of preventing the creation of a public right can be
achieved in various manners without the display of notices at all, as for example by closing gates on the
way periodically, and it is unlikely that owners of land will wish to incur unnecessary expense in erecting
notices when the same result can be secured without them. Moreover there are many paths, particularly
on large private estates, the existence of which is entirely explained by estate requirements and the use of
which by the public would never be held by the Court to raise a presumption of dedication; and in such
cases notices will not be necessary.

Where notices are placed, their effect will not, as explained above, be retrospective, and they will only
indicate the intention of the owner as from the date of their erection, and during the time when they are
displayed.

(4) The owner of any land shall be at liberty to deposit at any time after the commencement
of this Act with the council of the county and with the council of the borough, urban district
or rural district in which the said land is situate :
(i) a map on a scale of not less than six inches to one mile on which such land shall be

delineated; and
 (ii) a statement indicating what ways he admits have been dedicated as highways.

In any case in which a deposit under paragraph (a) of this sub-section has been made,
statutory declarations made by the owner aforesaid or by his successors in title and lodged
by him or them with the councils aforesaid at any time prior to the expiration of six years
from the date of such deposit or prior to the expiration of six years from the date on which
any previous declarations were lodged under this paragraph to the effect that no additional
ways (other than any specifically [18] indicated in such declaration) over the lands delineated
on the said map have been dedicated to the public since the date of such deposit or since
the date of the lodgment of such previous declarations (as the case may be) shall in the
absence of proof of a contrary intention be sufficient evidence to negative the intention of
the owner or his successors in title to dedicate any such additional ways as highways.

This sub-section was inserted as an amendment in the Act during its progress through Parliament. Its
general meaning is clear, but attention should be drawn to certain points.

In the first place, the map and statement will include only ways which the owner admits have been
dedicated as highways, and they will not therefore necessarily include all ways which have been so
dedicated. Owners will no doubt include all those as to the public nature of which there can be little or
no question, but there will inevitably be border line cases, and owners cannot be expected to make a
present of disputed paths to the public. At the same time, the maps and statements, if not challenged, will
undoubtedly in the future become the principal evidence as to which ways have been dedicated and which
have not; and it is therefore extremely important that the documents should be most carefully scrutinised,
both by the local authorities with whom they are deposited and by local Footpath Preservation Societies
and similar bodies. In this connection it should be observed that voluntary societies as such have no legal
right to inspect these documents in the hands of local authorities, though their representatives have such
a right as members of the public. Section 280 of the Local Government Act, 1933, provides that:—

“(1) In any case in which a map, plan or other document of any description is deposited with the clerk
of a local authority, or with the chairman of a parish council or parish meeting, pursuant to the
standing orders of either House of Parliament or to any enactment (including any enactment in this
Act) or statutory order, the clerk or chairman, as the case may be, shall receive and retain the
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document in the manner and for the purposes directed by the standing orders or enactment or
statutory order, and [19] shall make such memorials and endorsements on, and give such
acknowledgments and receipts in respect of, the document, as may be so directed.

“(2)  Subject to any provisions to the contrary in any other enactment or statutory order, a person
interested in any such map, plan or other document deposited as aforesaid may, at all reasonable
hours, inspect and make copies thereof or extracts therefrom on payment to the person having
custody thereof of the sum of one shilling for every such inspection, and of the further sum of one
shilling for every hour during which such inspection continues after the first hour.

“(3)  If a person having the custody of any map, plan or other document as aforesaid obstructs any person
in inspecting the documents or making a copy thereof or extract therefrom, he shall be liable, on
summary conviction, to a fine not exceeding five pounds.”

Unless the authority has material with which to compare the maps and statements it may expect to
receive, it is unlikely to be able to deal promptly or satisfactorily with them, and it is therefore advisable
that the councils concerned should be in possession of the necessary data to enable owners’ maps and
statements to be checked as soon as they are submitted. The best method, which has already been adopted
by a number of authorities, is for County and District Councils at once to arrange for the preparation of
maps and schedules of reputed public ways in their areas. Parish Councils should be asked to assist in the
work and to prepare footpath maps and lists showing all the reputed public ways within their respective
parishes, and in districts where a Footpaths Preservation Society or Ramblers' Federation exists, it might
usefully be asked to co-operate. The ways which, as the result of the survey, are considered to be public
should be recorded in lists and marked on 6 in. ordnance sheets, and the existence of the lists and maps
should be made publicly known and all interested persons should be given reasonable opportunities of
inspecting them. A suggested form or advertisement for insertion in the local newspaper is given as an
appendix to this pamphlet, and hints and instructions on the preparation of footpath maps may [20] be
obtained on application from the Commons, Open Spaces and Footpaths Preservation Society.

Where such a survey has not been made, it is suggested that in rural districts the County or. District
Council should notify the Parish Council of the deposit by an owner of a map and statement under the
Act and that the views of the Parish Council should be ascertained before any intimation is given that the
map is accepted as an accurate record.

When these surveys have been made, or the views of the Parish Council obtained, the Local Authority
should compare them with the lists and maps deposited by the owners, and where discrepancies are
disclosed every endeavour should be made by the local authority to reach a decision by weighing carefully
the evidence for and against the existence of any particular right of way. The Society has been able to
assist local authorities in a large number of cases by impartial investigation and advice and has enabled
acceptable decisions to be reached without recourse to litigation with its uncertainty and expense. In cases
where agreement with the landowners cannot be reached and litigation has had to be resorted to by the
local authorities, it has been held that, even although no public right of way has been established by the
evidence, the local authority were justified in taking proceedings since there was some reasonable
foundation for asserting the public claim.

(5)  In the case of land in the possession of a tenant for a term of years or from year to year let on
lease, any person for the time being entitled in reversion to the land shall, notwithstanding the
existence of any such tenancy, have the right to place and maintain such notice as aforesaid, but
so that no injury is done thereby to the business or occupation of the tenant.
This sub-section enables the landlord, where land is let on lease, to enter and place and maintain the
notices referred to in sub-section (3), without reference to the tenant. It is legally possible for a landlord
to be held to have dedicated a public right of way, even though the land over which the way runs has
never during the period of public user been in his own occupation but always in that of the tenant; and
it is therefore equitable that he should have the right of protecting himself which the Act confers on
owners generally.
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(6)  Each of the respective periods of years mentioned in this section shall be deemed and taken
to be the period next before the time when the right of the public to use a way shall have been
brought into question by notice as aforesaid or otherwise.
This sub-section differs from the corresponding provision in the Prescription Act, 1832, which required
the periods of twenty and forty years to be “next before some suit or action” in which the right was
questioned. In the present case, if a way is questioned by the erection of a “Private” notice, or by actual
obstruction, or by turning back members of the public or otherwise, and action is taken subsequently,
but not at once, to assert the public claim, the twenty or forty years' use which will need to be proved will
be those up to the time of the obstruction, etc. not up to the time of the action. In South Eastern Railway
Co. v. Warr (21 L.G.R. 669), for example, a way was held to be public, though a gate on it had been kept
locked more or less continuously for nearly 30 years up to the date of the proceedings, on evidence of
public user before the locking began which was sufficient to establish dedication before that time. The
periods of 20 and 40 years will apply to a case such as this. Nor does it matter if the notice was first
displayed or the obstruction made, before the Act came into force, provided that there is proof of public
user for the requisite period before that time.

(7) Nothing in this section contained shall affect any incapacity of a corporation or other body
or person in possession of land for public or statutory purposes to dedicate any such way where
such way would be incompatible with such public or statutory purposes.
This sub-section appears to be already covered by the words in sub-section (1) as to persons incapable
of dedicating, but it makes the position explicit. There is no general incapacity in corporations, etc., to
dedicate highways (see, for example, S. E. Railway Co. v. Warr (supra) and Grand Junction Canal Co. v. Petty
(1888), 21 Q.B.D., 273), but they cannot do so if dedication would be incompatible with the purposes
for which they exist. This was the law before the Act, and it remains unaltered.

(8) For the purposes of this section the expression “land” includes land covered with water.
[22]
A non-tidal navigable water, whether a lake or river, may be a highway, and the Act applies to such waters
in the same manner as to ways on land. All tidal navigable waters are highways at common law, and the
Act has no application to them.

2.—(1) Nothing in this Act shall affect any proceedings pending at the commencement of this
Act, and -where in respect of any way a court of competent jurisdiction decides in proceedings
so pending, or has before the commencement of this Act decided, that the way is not a highway,
this Act shall not apply except as respects enjoyment of the way after the date of the decision.
This is a transitional provision, to prevent possible conflict between the old and the new law in individual
cases already decided, or in course of being decided, when the Act comes into force.

(2) Nothing in this Act shall operate to prevent the dedication of a way as a highway being
presumed on proof of user for any less period than twenty years or to prevent the dedication of
a way as a highway being presumed or proved under any circumstances under which it can be
presumed or proved at the time of the passing of this Act.
This makes it clear that the Act provides an additional method of establishing the dedication of highways
and does not abolish former methods. Where for any reason it does not apply, or is unnecessary, the
existing law can be utilised in exactly the same way as before. Thus, if evidence of public use for, say, five
years, is enough in the circumstances of the particular case to establish the owner's intention to dedicate,
there is no need to prove use for twenty.

In many instances it will no doubt be advisable to plead alternatively both under the present Act and
under the common law, as in the analogous case of private easements.

Rights of Way Act 1932
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3.—Any court or other tribunal shall, before determining whether a way upon or over any land
has or has not been dedicated as a highway, or the date upon which such dedication, if any,
took place, take into consideration any map, plan or history of the locality or other relevant
document that is tendered in evidence, and such weight shall be given thereto as the court or
tribunal consider justified by the circumstances, including the antiquity of the tendered
document, the status [23] of the person or persons by whom it was made or compiled, its purpose,
and the custody in which it has been kept and from which it is produced.
This very valuable provision makes much evidence admissible that has not strictly been so hitherto, and
also removes much uncertainty. Hitherto maps not prepared in the exercise of some statutory duty, such
as maps attached to Inclosure or Tithe Awards, or the deposited plans of railway companies, have not
been admissible unless the actual maker of the map could be produced or its authenticity sufficiently
established, which, in the case of the maps of greatest value as evidence of the antiquity of a way,, is
seldom possible. On the other hand, the Court has sometimes taken notice of such maps, and it has
therefore been advisable, when preparing a case, to collect all possible evidence in the shape of maps and
other documents, only to find it in most cases ruled out as inadmissible. The new enactment removes the
existing uncertainty as to what is admissible and what is not, and will in many cases enable the true facts
to be far more accurately determined.

4.—The person  entitled  to  the  remainder  or  reversion immediately expectant upon the
determination of a tenancy for life or pour autre vie in land shall have the like remedies by action
for trespass or an injunction to prevent the acquisition by the public of a right of way over such
land as if he were in possession thereof.

A tenant of land for life (his own life or another's) cannot dedicate a highway over that land; but under
the Act such highways may come into existence in consequence of 40 years' uninterrupted user, and he
may not, as being merely a limited owner, think it worth while to take the measures prescribed by the Act,
such as the erection of notices, to prevent the public right from maturing. This would adversely affect
the remainder-man or reversioner entitled to the property on the expiration of the life tenancy, who might
find public rights of way come into existence which he had had no power to prevent, even though all
along he had an interest in the land. The present Section therefore gives the person entitled to the land
on the expiration of a life tenancy the right to prevent public use of a way which has not become dedicated
as a highway, and which he does not intend to dedicate.

5.—This Act shall not apply to Scotland or Northern Ireland.

6.—This Act shall come into operation on the first day of January, nineteen hundred and thirty-four.
The date fixed in the Bill as introduced was the 1st January, 1933, hut it was postponed for a year by
Parliament in order to give owners of land time to survey the situation and prepare the necessary maps,
lists, etc. Now that the Act is in force, the periods of twenty and forty years do not have to be reckoned
from the 1st January, 1934, but any way which has been used uninterruptedly and as of; right for a period
of twenty or forty years, as the case may be, can be claimed as public, whenever the period occurred,
subject to the provisions of the Act which have been set out and explained in the preceding pages.

7.—This Act may be cited as the Rights of Way Act, 1932.

Rights of Way Act 1932
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Other pamphlets published by the Society:—
Footpath Maps and Surveys          ... 3d.
Parish Councils and the Rights of Way Act     ... 2d.
The Dedication of Highways           ... 6d.
The Maintenance of Public Ways              ... 6d.
The Ploughing of Public Ways        ... 1d.
The Closing or Diversion of Public Ways      ... 2d.
Barbed Wire Nuisances         ... 1d.
Roadside Wastes         )
Rights of Way Proceedings in the County Court  )             6d.*
Our Commons and Footpaths        ... 1d.
Commons—What they are and how they are Protected   ... 6d.
Open Spaces—Their Protection and Control          ... 6d.
* One pamphlet
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NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT
1949 c. 97

27. Surveys of public paths, etc., and preparation of draft maps and statements
(1) Subject to the provisions of this Part of this Act, the council of every county in England or Wales shall, as

soon as may be after the date of the commencement of this Act, carry out a survey of all lands in their area
over which a right of way to which this Part of this Act applies is alleged to subsist, and shall, not later than
the expiration of three years after that date or of such extended period as the Minister may in any particular
case allow, prepare a draft map of their area, showing thereon a footpath or a bridleway, as may appear to
the council to be appropriate, wherever in their opinion such a right of way subsisted, or is reasonably alleged
to have subsisted, at the relevant date.

(2) A map prepared in accordance with the last foregoing subsection shall also show thereon any way which, in
the opinion of the authority carrying out the survey (hereinafter referred to as "the surveying authority") was
at the relevant date, or was at that date reasonably alleged to be, a road used as a public path.

(3) For the purposes of this section, the relevant date shall, in relation to the preparation of a draft map, be such
date, not being earlier than six months before the date on which notice of the preparation of the draft map
is published in accordance with the following provisions of this Part of this Act, as the surveying authority
may determine.

(4) An authority by whom a draft map is prepared as aforesaid shall annex thereto a statement specifying the
relevant date and containing, as respects any public path or other way shown thereon in accordance with
the foregoing provisions of this section, such particulars appearing to the authority to be reasonably alleged
as to the position and width thereof, or as to any limitations or conditions affecting the public right of way
thereover, as in the opinion of the authority it is expedient to record in the statement.

(5) Any duty imposed by this section to prepare a map relating to any area may be discharged by the preparation,
whether at the same time or at different times, of two or more maps, each comprising part of the area but
together comprising the whole thereof; and where two or more such maps are prepared all proceedings
under the following provisions of this Part of this Act may, except as hereinafter expressly provided, be
taken separately in relation to each map.

(6) In this Part of this Act the following expressions have the meanings hereby respectively assigned to them,
that is to say:

 “footpath” means a highway over which the public have a right of way on foot only, other than such a
highway at the side of a public road;

 “bridleway” means a highway over which the public have the following, but no other, rights of way, that is
to say, a right of way on foot and a right of way on horseback or leading a horse, with or without a right to
drive animals of any description along the highway;

 “horse” includes pony, ass and mule, and “horseback” shall be construed accordingly;
 “public path” means a highway being either a footpath or a bridleway;
 “right of way to which this Part of this Act applies” means a right of way such that the land over which the

right subsists is a public path;
 “road used as a public path” means a highway, other than a public path, used by the public mainly for the

purposes for which footpaths and bridleways are so used.
(7) A highway at the side of a river, canal or other inland navigation shall not be excluded from any definition

contained in the last foregoing subsection by reason only that the public have a right to use the highway for
purposes of navigation, if the highway would fall within that definition if the public had no such right
thereover.

28. Provision of information by other local authorities
(1) Before carrying out a survey under the last foregoing section the surveying authority shall consult with the

councils of county districts and parishes in the area of the authority as to the arrangements to be made for
the provision by such councils of information for the purposes of the survey.

(2) Where the surveying authority and any such council as aforesaid are unable to agree as to the said
arrangements, they shall refer the matter to the Minister and he shall determine what arrangements are to
be made.
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(3) Any arrangements made under this section for the provision of information by a parish council shall require
the council to cause a parish meeting to be held for the purpose of considering the information to be provided
by the council; and any arrangements so made for the provision of information by the council of a district
shall, as respects each parish in the district not having a parish council, require the chairman of the parish
meeting or any person representing the parish on the district council to cause a parish meeting to be held
for the purpose of considering the information to be provided by the district council in relation to the parish.

(4) It shall be the duty of any such council as aforesaid to collect and furnish to the surveying authority such
information, in such manner and at such time, as may be provided for by arrangements agreed or determined
under this section; and the said duty shall be enforceable by mandamus on the application of the surveying
authority.

Note: Subs (3) ceased to apply in Wales from 1 April 1974 – Local Government Act 1972 Sch 17 para 32.

29. Representations and objections as to draft maps and statements
(1) On completing the preparation of a draft map and statement the surveying authority shall notify the Minister

and shall cause notice of preparation thereof, and of places where copies thereof may be inspected at all
reasonable hours, and of the time (not being less than four months) within which, and the manner in which,
representations or objections with respect to the draft map and statement may be made to the authority, to
be published in the London Gazette and in one or more local newspapers circulating in the area of the
authority.

(2) At any time after the publication of a notice under the last foregoing subsection and before the expiration
of the period specified in the notice for the making of representations and objections, the owner of any land
to which the draft map and statement relate, or any other person interested in such land, may require the
surveying authority to inform him what documents (if any) creating or modifying any of the rights of way
shown on the draft map, being rights of way required to be shown thereon, were taken into account in
preparing the draft map, so far as the said land is concerned, and–

 (a) as respects any such documents in the possession of the surveying authority, to permit him to inspect
them and take copies thereof,

 (b) as respects any such documents not in their possession, to give him any information the authority have
as to where the documents can be inspected;

 and on any requirement being made under this subsection the surveying authority shall comply therewith
within fourteen days of the making of the requirement:

 Provided  that  nothing  in  this  subsection  shall  be  construed  as  limiting  the documentary or other
evidence which may be adduced in any proceedings under this Part of this Act in support of the existence
of a right of way.

(3) If any representation or objection is duly made to the surveying authority as to anything contained in or
omitted from the draft map and statement, the authority, after considering the representation or objection
and affording to the person by whom it was made an opportunity of being heard by a person appointed by
the authority for the purpose, shall determine what (if any) modification of the particulars contained in the
draft map and statement appears to the authority to be requisite in consequence thereof, and shall serve
notice of their determination on the person by whom the representation or objection was made.

(4) Where under the last foregoing subsection the surveying authority determine to modify the particulars
contained in the draft map and statement by the deletion of a way shown as a public path, or as a road used
as a public path, or by the addition of a way so that it will be so shown, –

 (a) they shall cause notice of their determination, in such form as may be prescribed by regulations made
by the Minister, to be published in the London Gazette and in one or more local newspapers circulating
in the area of the authority, specifying the time (not being less than twenty-eight days) within which,
and the manner in which, representations or objections with respect to the determination may be made
to the authority, and

 (b) if any representation or objection is duly made to the authority under the last foregoing paragraph, the
authority shall notify the effect of the representation to the person (hereinafter referred to as “the
original objector”) who made the representation or objection under subsection (3) of this section and,
after considering the representation or objection under the last foregoing paragraph and affording to
the person by whom it was made and to the original objector an opportunity of being heard by a person
appointed by the authority for the purpose, shall decide whether to maintain or revoke the determination
and serve notice of their decision on the person by whom the representation or objection under the
last foregoing paragraph was made and on the original objector.

National Parks and Access to the Countryside Act 1949
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(5) Any person aggrieved–
 (a) by a determination of the surveying authority under subsection (3) of this section not to give effect to

a representation or objection as to anything omitted from the draft map and statement (other than a
limitation or condition to which a right of way is alleged to be subject), or

 (b) by a decision of the surveying authority under the last foregoing subsection to maintain a determination
to modify the particulars contained in the draft map and statement by the deletion of a way shown as
a public path or as a road used as a public path, or

 (c) by a decision of the surveying authority under the last foregoing subsection to revoke a determination
to modify the said particulars by the addition of a way so that it will be so shown,

 may, at any time within twenty-eight days after the service upon him of notice of the determination or
decision, serve notice of appeal against that determination or decision on the Minister and on the surveying
authority.

(6) Where notice of appeal is duly served under the last foregoing subsection the Minister, after giving to the
appellant and to the surveying authority an opportunity of being heard by a person appointed by him for
the purpose, shall either dismiss the appeal or direct the authority, in preparing the provisional map and
statement in accordance with the provisions of the next following section, –

 (a) in the case of an appeal against a determination under subsection (3) of this section, to modify the
particulars contained in the draft map and statement in such manner as may be specified in the
direction;

 (b) in the case of an appeal against a decision under subsection (4) of this section, to reverse the
decision.

(7) Where a notice of appeal duly served under subsection (5) of this section relates to a decision of the surveying
authority under subsection (4) of this section, the authority shall serve a copy of the notice on the original
objector, and the Minister shall give to the original objector an opportunity of being heard under the last
foregoing subsection at the same time as the appellant.

Note: After the 1968 Act came into force, the Minister had to give an opportunity of being heard under subsection
(6) any person appearing to him to have an interest – CA 1968 Sch 3 Pt I
Subsection (6)(b) amended by CA 1968 Sch 3 Pt I to read “vary or reverse” the decision.

30. Preparation of provisional maps and statements
(1) As soon as may be after the expiration of the period of twenty-eight days next following the date on which

the notice of the determination made or decision taken on all representations and objections made under
the last foregoing section as respects a draft map and statement has been served on the persons by whom
the representations or objections were made, or, if no such representations or objections have been duly
made, then as soon as may be after the time for making such representations or objections has expired, the
surveying authority shall prepare a provisional map and statement, and shall cause notice of the preparation
thereof, and of places where copies thereof may be inspected at all reasonable hours, to be published in the
London Gazette and in one or more local newspapers circulating in the area of the authority.

(2) If, apart from this subsection, the period mentioned in the last foregoing subsection would expire before
the determination of an appeal of which notice has been duly served under the last foregoing section, the
said period shall be extended until the appeal is determined.

(3) The particulars to be contained in a provisional map and statement shall be those contained in the draft map
and statement, subject to such modifications thereof (if any) as may be specified in any direction given by
the Minister under paragraph (a) of subsection (6) of the last foregoing section or as may appear to the
surveying authority to be requisite having regard to their determination of any representation or objection
made under that section, being a determination as to which the Minister has not given any direction as
aforesaid.

(4) Every provisional statement prepared under this section shall include a note of the relevant date specified
in the corresponding draft statement.

Note: The particulars to be contained in a provisional map and statement had to reflect any variation of a decision
under section 29(4), following the amendment made to section 29(6) by CA 1968 Sch 3 Pt I.
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31. Determination by the quarter sessions of disputes as to provisional maps and statements
(1) At any time within twenty-eight days after the publication of a notice under subsection (1) of the last foregoing

section, the owner, lessee or occupier of any land shown on the map to which the notice relates, being land
on which the map shows a public path, or a road used as a public path, may apply to quarter sessions for a
declaration–

 (a) that at the relevant date mentioned in the provisional statement there was no public right of way over
the land;

 (b) that the rights conferred on the public at that date by the public right of way over the land were such
rights as may be specified in the application, and not such rights as are indicated in the provisional map
and statement;

 (c) that the position or width of that part of the land over which the public right of way subsisted at the
said date was as specified in the application, and not as indicated in the provisional map and statement;
or

 (d) that the public right of way over the land at the said date was not unconditional but was subject to
limitations or conditions specified in the application, or, if the said right is indicated in the provisional
statement as being subject to limitations or conditions, that the said right was subject to other limitations
or conditions specified in the application either in addition to or in substitution for those indicated in
the provisional statement.

(2) Provision may be made by or under regulations made by the Secretary of State–
 (a) for prescribing the court of quarter sessions to which applications under this section are to be made

or for requiring such applications to be made to a committee, being either an existing committee or a
committee specially constituted for the purpose as may be prescribed by the regulations, of such court
of quarter sessions as may be so prescribed;

 (b) for the form and manner in which such applications are to be made, and the persons who are entitled
to be parties to the hearing of any such application;

 (c) as to the publication or service of notice of proposals to make such applications;
 (d) for the awarding of costs in any proceedings under this section.
(3) If on the hearing of an application under subsection (1) of this section, being an application for a declaration

under paragraph (a), (b) or (c) of that subsection, it is not proved to the satisfaction of the court or
committee–

 (a) in the case of an application under the said paragraph (a), that there was at the relevant date a public
right of way over the land;

 (b) in the case of an application under the said paragraph (b), that the rights conferred on the public by
the public right of way over the land at the said date were rights other than those specified in the
application, or

 (c) in the case of an application under the said paragraph (c), that the position or width of the part of the
land therein mentioned was other than that specified in the application;

 the court or committee shall make the declaration sought by the applicant.
(4) Where the court or committee make a declaration in the case of an application under the said paragraph (a)

and it is proved to their satisfaction:
 (a) that there was at the relevant date a right of way to which this Part of this Act applies over land other

than that to which the application relates, and
 (b) that the said right is the right of way which the surveying authority had in view when they showed on

the map the disputed public path or road used as a public path;
 the court or committee may, if satisfied that every owner, lessee and occupier of any of the land mentioned

in paragraph (a) of this subsection has had an opportunity of appearing before them, make a further
declaration that a public right of way as specified in the declaration subsisted over that land at that date

(5) Where, in the case of an application under paragraph (b) or paragraph (c) of subsection (1) of this section,
the court or committee do not make the declaration sought by the applicant, but the true nature of the rights
conferred on the public by the public right of way in question or, as the case may be, the true position or
width of the part of the land over which the public right of way subsisted at the relevant date (being different
both from that specified in the application and from that indicated in the provisional map and statement) is
proved to the satisfaction of the court or committee, the court or committee may make a declaration
accordingly:
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 Provided that the court or committee shall not make a declaration under this subsection unless they are
satisfied that every owner, lessee and occupier of any land which would be affected by the declaration has
had an opportunity of appearing before them.

(6) A declaration under paragraph (d) of subsection (1) of this section shall not be made unless the matters to
be stated in the declaration have been proved to the satisfaction of the court or committee hearing the
application.

(7) Section twenty of the Criminal Justice Act, 1925, (which provides for appeals to the High Court by way of
case stated on a point of law) shall with the necessary modifications apply in relation to applications under
this section.

(8) Subject to the last foregoing subsection and to the next following section, a declaration made under this
section shall be conclusive evidence of the matters stated in the declaration.

Amended by the Courts Act 1971 Sch 11 by the repeal of the following : in subsection (2), paragraphs (a) and (d), in subsection (3),
(4), (5) and (6), the words “or committee”, wherever they occur,  and subsection (7).

32. Preparation, publication and effect of definitive maps and statements
(1) As soon as may be after the determination of all applications made under the last foregoing section as respects

any map and statement, or if no such applications have been duly made then as soon as may be after the
time for making such applications has expired, the surveying authority shall prepare a definitive map and
statement, and shall cause notice of the preparation thereof, and of places where copies thereof may be
inspected at all reasonable hours, to be published in the London Gazette and in one or more local newspapers
circulating in the area of the authority.

(2) The particulars to be contained in a definitive map and statement shall be those contained in the provisional
map and statement, subject to such modifications (if any) as may be requisite for giving effect to any
declaration made under the last foregoing section; and every definitive statement shall include a note of the
relevant date specified in the corresponding provisional statement.

(3) The authority by whom a definitive map and statement are prepared shall furnish to the Minister such number
of copies thereof as he may require.

(4) A definitive map and statement prepared under subsection (1) of this section shall be conclusive as to the
particulars contained therein in accordance with the foregoing provisions of this section to the following
extent, that is to say:

 (a) where the map shows a footpath, the map shall be conclusive evidence that there was at the relevant
date specified in the statement a footpath as shown on the map;

 (b) where the map shows a bridleway, or a road used as a public path, the map shall be conclusive evidence
that there was at the said date a highway as shown on the map, and that the public had thereover at
that date a right of way on foot and a right of way on horseback or leading a horse, so however that
this paragraph shall be without prejudice to any question whether the public had at that date any right
of way other than the rights aforesaid; and

 (c) where by virtue of the foregoing paragraphs of this subsection the map is conclusive evidence, as at
any date, as to a public path, or road used as a public path, shown thereon, any particulars contained
in the statement as to the position or width thereof shall be conclusive evidence as to the position or
width thereof at the relevant date, and any particulars so contained as to limitations or conditions
affecting the public right of way shall be conclusive evidence that at the said date and the said right was
subject to those limitations or conditions, but without prejudice to any question whether the right was
subject to any other limitations or conditions at that date.

(5) A document purporting to be certified on behalf of the surveying authority to be a copy of the definitive
map or statement or of any part thereof shall be receivable in evidence and shall be deemed, unless the
contrary is shown, to be such a copy.

(6) The provisions in that behalf of Part III of the First Schedule to this Act shall have effect as to the validity
of definitive maps and statements prepared under subsection (1) of this section.

33. Periodical revision of maps and statements
(1) The authority by whom a definitive map and statement have been prepared under the last foregoing section

shall from time to time review the particulars contained therein having regard to events which have occurred
at any time between the relevant date specified in the definitive statement and such date as may be determined
by the authority for the purposes of the review (in this and the next following section referred to as “the
date of review”):
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 Provided that in the case of a map and statement which have previously been reviewed under this subsection,
the foregoing provisions of this subsection shall have effect with the substitution, for the reference to the
relevant date specified in the statement, of a reference to the last preceding date of review.

(2) The events so occurring as aforesaid to which an authority shall have regard in carrying out a review under
the last foregoing subsection shall include the following events, that is to say–

 (a) the coming into operation of any enactment or instrument, or any other event, whereby a highway
required to be shown, and shown, on the map has been authorised to be stopped up, diverted, widened
or extended;

 (b) the coming into operation of any enactment or instrument, or any other event, whereby a highway
shown on the map as being a highway of a particular description required to be shown thereon has
ceased to be a highway of that description;

 (c) the coming into operation of any enactment or instrument, or any other event, whereby a new right of
way has been created, being a right of way to which this Part of this Act applies;

 (d) the expiration, in relation to a way in the area of the authority, of any period such that the enjoyment
by the public of the way during that period raises a presumption that the way has been dedicated as a
public path; and

 (e) the discovery by the authority of new evidence such that, if the authority were then preparing a draft
map under the foregoing provisions of this Part of this Act, they would be required by those provisions
to show on the map, as a highway of a particular description, a way not so shown on the definitive
map, or on the revised map last prepared in accordance with the following provisions of this section,
as the case may be.

(3) A review under subsection (1) of this section shall be carried out at such time as the authority carrying out
the review may consider appropriate, so however that the date of review shall not in any case be a date later
than the expiration of five years after the relevant date, or the last preceding date of review, whichever is the
later:

 Provided that nothing in this subsection shall affect the validity of any review carried out under the said
subsection (1) or of any document prepared or thing done in consequence of such a review.

(4) Subject to the following provisions of this section, on completing a review under subsection (1) of this
section the authority shall prepare a revised map and statement, consisting of the definitive map and
statement, or of the revised map and statement last prepared under this section, as the case may be, subject
to such modifications (if any) of the particulars contained therein as may appear to the authority to be requisite
having regard to the review, and shall include in the revised statement a note of the date of review.

(5) If after carrying out a review under subsection (1) of this section it appears to the authority as respects the
whole or any part of their area that a revised map and statement prepared in accordance with the last foregoing
subsection would not differ from the definitive or last revised map and statement, the authority shall cause
notice of that fact, specifying the date of review and how much of their area is affected by the notice, to be
published in the London Gazette, and in one or more local newspapers circulating in the area of the authority,
and shall not be required to prepare a revised map and statement in consequence of that review in respect
of so much of their area as is specified in the notice:

 Provided that if within such time (not being less than twenty-eight days) as may be specified in the notice
any representation is made to the authority that as respects the whole or part of so much of their area as is
specified in the notice a revised map and statement prepared as aforesaid would differ from the definitive
or last revised map and statement:

 (a) the authority, after considering the representation and affording to the person by whom it was made
an opportunity of being heard by a person appointed by the authority for the purpose, shall determine
whether the representation is well founded and shall serve notice of their determination on the person
by whom the representation was made;

 (b) any person aggrieved by a determination of the authority under the last foregoing paragraph may, at
any time within fourteen days after the service upon him of the notice of determination, serve notice
of appeal against that determination on the Minister and on the authority;

 (c) where notice of appeal is duly served under the last foregoing paragraph, the Minister, after giving to
the appellant and to the authority an opportunity of being heard by a person appointed by him for the
purpose, shall either dismiss the appeal or direct that effect shall be given to the representation;
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 (d) if the authority determine that a representation is well founded or the Minister directs that a
representation shall have effect, the authority shall be required to prepare a revised map and statement,
so however that where the representation relates to part only of their area they shall not by virtue of
that representation be required to prepare a revised map and statement for any other part of their
area.

Note: See CA 68 Sch 3 para 14 for the timing of reviews begun after 3rd August 1968. In carrying out a review
under this subsection the authority shall have regard to the discovery by the authority, in the period mentioned in
this subsection, of any new evidence, or of evidence not previously considered by the authority concerned, showing
that there was no public right of way over land shown on the map as a public path, or as a road used as a public
path, or that any other particulars in the map or statement were not within the powers of this Part of this Act, and
their powers of preparing a revised map and statement under subsection (4) or, as the case may be, proviso (d) to
subsection (5), of this section may be exercised accordingly: Provided that the authority shall not take account of
the evidence if satisfied that the person prejudiced by the public right of way, or his predecessor in title, could have
produced the evidence before the relevant date mentioned in this subsection and had no reasonable excuse for
failing to do so - amendment made by CA 68 Sch 3.

34. Supplementary provisions as to revision of maps and statements
(1) A revised map and statement prepared in accordance with the last foregoing section shall be prepared in

three successive stages, that is to say in draft, provisional and definitive form respectively; and the provisions
of sections twenty-eight to thirty-two of this Act shall apply in relation to a review under the last foregoing
section and to the preparation as aforesaid of a revised map and statement as they apply in relation to a
survey and to maps and statements prepared in consequence of a survey, but with the following modifications,
that is to say –

 (a) for references to the survey, to the surveying authority and the relevant date there shall be substituted
references to the review, to the authority carrying out the review and to the date of review
respectively;

 (b) for references to the draft, provisional and definitive map and statement there shall be substituted
references to the revised map and statement as prepared in draft, provisional and definitive form
respectively; and

 (c) the reference in subsection (1) of section thirty-one of this Act to land on which the map shows a public
path, or a road used as a public path, shall be construed as relating only to land on which the path or
road was not shown, or was differently shown, on the last preceding revised map prepared in definitive
form which included that land, or, if there has been no such map, on the definitive map.

(2) An authority carrying out a review under the last foregoing section shall so determine the date of review as
to be not earlier than six months before the date on which notice of the preparation of the revised map and
statement in draft form is published in accordance with the provisions of subsection (1) of section twenty-nine
of this Act as applied by the last foregoing subsection.

(3) Where in accordance with subsection (5) of section twenty-seven of this Act two or more definitive maps
and statements relating to different parts of the area of an authority have been prepared at different times,
the authority shall at one and the same time review the particulars contained in each of those maps and
statements; and accordingly the provisions of the last foregoing section shall apply as if the relevant date for
the purposes of each of those maps and statements were the earliest of the relevant dates specified therein
or such later date as, on the application of the authority, the Minister may in any particular case determine.

Subsections (1) and (2) ceased to apply to reviews begun after CA 1968 came into force Sch 3 Pt II

35. Application of sections 27 to 34 to particular areas
(1) Subject to the provisions of this section, the foregoing provisions of this Part of this Act (in this and the

next following section referred to as "the survey provisions") shall not apply to the administrative county of
London.

(2) The London County Council or the council of a county borough may by resolution adopt the survey
provisions as respects any part of the said county or of the county borough, as the case may be, specified in
the resolution and those provisions shall thereupon apply accordingly.
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(3) If it appears to the Minister, as respects any part of the administrative county of London or of a county
borough, that it is expedient that the survey provisions should apply thereto, and the London County Council
or council of the county borough, as the case may be, have not passed a resolution adopting those provisions
as respects that part, the Minister may, after consultation with the council in question, make an order directing
that those provisions shall apply to that part of the said county or county borough, as the case may be.

(4) The council of a county, other than the administrative county of London, may by resolution exclude from
the operation of the survey provisions any part of the county which appears to the council to be so fully
developed that it is inexpedient that those provisions should apply thereto and may by a subsequent resolution
revoke or amend a previous resolution under this subsection:

 Provided that a resolution under this subsection shall not have effect unless approved by the Minister.
(5) Where by virtue of a resolution under subsection (2) of this section, or of an order under subsection (3)

thereof, the survey provisions apply to any part of the administrative county of London or of a county
borough, those provisions shall have effect in relation thereto–

 (a) in the case of a part of the administrative county of London, as if that part were a separate county and
the London County Council were the administrative county thereof, and as if, for references in those
provisions to a county district, there were substituted references to a metropolitan borough;

 (b) in the case of a part of a county borough, as if that part were a county and the county borough council
were the council thereof;

 (c) in either case, as if, for references in section twenty-seven of this Act to the date of the commencement
of this Act, there were substituted references to the date on which the resolution or order in question
comes into operation;

 (d) in either case, subject to the modification that subsection (5) of section thirty-three of this Act shall
not apply as respects part only of the area to which the order or resolution relates.

(6) The making or revocation of a resolution or order under this section, or the happening of any other event
whereby land becomes or ceases to be comprised in an area to which the survey provisions apply, shall not,
as respects any map or statement prepared before the event happened, affect the application in relation to
the map or statement of subsection (4) of section thirty-two of this Act or that subsection as applied by
subsection (1) of the last foregoing section.

Amended by London Government Act 1963 Sch 18 and LGA 72 Sch 17.

36. Exercise of functions as to surveys, etc., by joint planning boards
(1) Where under the Act of 1947 a joint planning board is for the time being constituted for a united district,

then, if the council of every county wholly or partly comprised in that district consents, the powers and
duties under the survey provisions of each of those councils as respects any area comprised in the united
district may be exercised and performed by the board; and references in this Part of this Act to the surveying
authority shall be construed accordingly.

(2) Subsection (1) of section twenty-eight of this Act shall have effect in relation to a survey carried out by a
joint planning board as if the reference therein to the councils of county districts and parishes included a
reference to the council of every county wholly or partly comprised in the area of the board.

(3) Where by virtue of a resolution passed or order made under the last foregoing section the survey provisions
apply to part of a county borough, being a part wholly or partly comprised in a united district for which a
joint planning board is constituted, references in the two last foregoing subsections to a county shall be
construed as including references to that county borough.

(4) If, at the date when by virtue of such a resolution or order as aforesaid the survey provisions become
applicable to part of a county borough, any functions under those provisions are being exercised by a joint
planning board for a united district which includes that part, and the county borough council does not
consent to the exercise of those functions by the joint planning board as respects that part, the foregoing
provisions of this section shall have effect as if that part were not comprised in the united district.
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37. Power of Minister to expedite preparation of maps and statements.
(1) Where it appears to the Minister that circumstances exist such as are mentioned in the next following

subsection and, that by reason of those circumstances the preparation of a provisional map and statement
under section thirty of this Act, or the preparation of a definitive map and statement under section thirty-two
thereof, has been or is likely to be unduly delayed, the Minister, after consultation with the surveying authority,
may direct the authority to prepare the provisional or definitive map and statement, as the case may be,
within such time (not being less than three months from the date of the direction) as may be specified in
the direction.

(2) The circumstances referred to in the last foregoing subsection are the following circumstances, that is to
say—
(a) in the case of a provisional map and statement, that the matters for the time being outstanding are so

numerous, or that any such matters are of such a character, as to prevent the completion within a
reasonable time of the action required to be taken under section twenty-nine of this Act, and

(b) in the case of a definitive map and statement, that by reason of the congestion of business at quarter
sessions, or at any committee of quarter sessions to which applications under section thirty-one of this
Act are referred, or by reason of the time taken or likely to be taken to dispose of any appeal under
subsection (7) of the said section thirty-one, the determination of all applications under the said section
thirty-one which, apart from this section, would have to be determined before the definitive map and
statement can be prepared is not likely to be completed within a reasonable time.

(3) Where the Minister gives a direction under subsection (1) of this section as respects the preparation of a
provisional map and statement, subsection (3) of section thirty of this Act shall have effect in relation to the
preparation thereof with the following modifications, that is to say—
(a) the direction may require the surveying authority to disregard representations or objections made under

subsection (3) of section twenty-nine of this Act as respects any matter, or matters of any class, specified
in the direction, being a matter or matters outstanding at the date of the direction ; and

(b) subject to the provisions of the last foregoing paragraph, the surveying authority shall give effect to
any representations or objections made-with respect to matters outstanding at the date of the direction,
being representations or objections made under the said subsection (3) as to anything omitted from
the draft map and statement (other than a limitation or condition to which a right of way is alleged to
be subject), and shall disregard all other representations or objections made with respect to matters
outstanding at that date.

(4) Where the Minister gives a direction under subsection (1) of this section as respects the preparation of a
definitive map and statement, subsection (2) of section thirty-two of this Act shall have effect in relation to
the preparation thereof subject to the following modifications, that is to say—
(a) any way in respect of which an application under paragraph (a) or paragraph (c) of subsection (1) of

section thirty-one of this Act has been made but not finally determined at the date of the direction shall
be omitted from the definitive map and statement;

(b) any way in respect of which an application under paragraph (b) of the said subsection (1) has been
made but not finally determined at the said date shall be shown on the definitive map as if the rights
conferred on the public by the public right of way thereover were the rights specified in the application,
and not the rights indicated in the provisional map and statement; and

(c) in the case of any way in respect of which an application under paragraph (d) of the said subsection (1)
has been made but not finally determined at the said date, the definitive statement shall include a note
of the limitations or conditions specified in the application and of the fact that the application has been
made and has not been finally determined;

and subsection (2) of section thirty-three of this Act shall have effect, in relation to any review of the
particulars contained in the definitive map and statement, as if the events therein mentioned included the
final determination of any such application as is mentioned in paragraphs (a) to (c) of this subsection.

(5) The surveying authority shall furnish the Minister with such information, and produce to him for inspection
such documents, as he may require for the purposes of this section.

(6) References in this section to matters outstanding at any time shall be construed as references to matters as
to which representations or objections have been made under section twenty-nine of this Act and have not
been finally determined before that time.
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38. Supplementary provisions as to maps and statements
(1) Regulations made by the Minister may prescribe the scale on which maps are to be prepared under any of

the foregoing provisions of this Part of this Act, and the method of showing or recording thereon, or in any
statement required by those provisions to be annexed thereto, anything required by those provisions to be
shown or recorded.

(2) The places at which copies of a draft, provisional or definitive map and statement, or of a revised map and
statement prepared in draft, provisional or definitive form, are to be available for inspection in accordance
with the provisions of this Part of this Act in that behalf shall include one or more places in each county
district comprised in the area to which the map and statement relate and, so far as appears practicable to the
surveying authority or the authority carrying out the review, as the case may be, a place in each parish so
comprised:

 Provided that the authority shall be deemed to comply with the requirement to have a copy available for
inspection in a county district or parish if they have available for inspection there a copy of so much of the
map and statement as relates to the county district or parish.

(3) Notwithstanding anything in subsection (1) of section thirty-two of this Act or in the last foregoing
subsection, an authority shall not be required to keep available for inspection more than one copy of any
definitive map and statement, or revised map and statement prepared in definitive form, if as respects the
land to which that map and statement relate a subsequent revised map and statement so prepared have come
into operation; and the said one copy may be kept at such place in the area of the authority as they may
determine.

Note: The Regulations are the National Parks and Access to the Countryside Regulations SI 1950 No 1066 (as
amended).

60. Functions under National Parks and Access to the Countryside Act 1949
(1) Subject to the provisions of this section, as respects any part of the existing county of Hertfordshire, Essex,

Kent or Surrey which on 1st April 1965 ceases to be part of that county and as respects any part of the
existing county of Middlesex, any functions under sections 27 to 34 of the National Parks and Access to the
Countryside Act 1949 (which relate to the ascertainment of footpaths, bridleways and certain other highways)
which on 31st March 1965 still remained to be discharged by the county council shall on 1st April 1965
become functions—

 (a) in the case of any area falling within a London borough, of the council of that borough ;
 (b) in the case of any part of the urban district of Potters Bar, of the Hertfordshire county council;
 (c) in the case of any part of the urban district of Staines or Sunbury-on-Thames, of the Surrey county

council;
and, in the case of an area mentioned in paragraph (b) or (c) of this subsection, the county council so
mentioned shall not be required to discharge as respects that area any functions under the said sections 27
to 34 already discharged by the Middlesex county council.

(2) As respects any part of a London borough to which the said sections 27 to 34 do not apply by virtue of
subsection (1) of this section and as respects any part of the City, subsections (2), (3) and (5) of section 35
of the said Act of 1949 (which relate to the extension of the said sections 27 to 34 to county boroughs) and,
as respects any part of any London borough or the City, subsection (4) of that section (which relates to the
exclusion of parts of a county from the operation of those sections) shall apply in relation to that London
borough and the council thereof or to the City and the Common Council, as the case may be, as they apply
in relation to a county borough (or, in the case of the said subsection (4), a county) and the council
thereof.

LONDON GOVERNMENT ACT 1963 c. 33
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(3) The London borough council to whom any functions of any county council other than the Middlesex county
council are transferred by virtue of subsection (1) of this section may agree with the county council for the
performance of any of those functions by that county council on behalf of the borough council; and where
by virtue of subsection (1) or (2) of this section the said sections 27 to 34 for the time being apply to any
part of any London borough or the City, the borough council or Common Council, as the case may be, may
agree with the Greater London Council for the functions of the borough council or Common Council under
the said sections 27 to 34 to be discharged by the Greater London Council, and while such an agreement
with the Greater London Council is in force—

 (a) references in Part IV of the said Act of 1949 to the surveying authority shall be construed
accordingly;

 (b) section 28 (1) of the said Act of 1949 shall have effect in relation to a survey carried out by the Greater
London Council as if the reference therein to the councils of county districts and parishes were a
reference to the borough council or Common Council, as the case may be.

(4) In section 23 of the said Act of 1949, the reference to the local planning authority shall be construed in
relation to land in a London borough or the City as a reference to the borough council or, as the case may
be, the Common Council.

(5) The provisions of Part V of the said Act of 1949 with respect to access agreements and access orders and
section 90 of that Act shall not apply to the inner London boroughs or the City; and in relation to land in
an outer London borough references in sections 64 to 82 and 90 of that Act to the local planning authority
shall be construed as references to the borough council.

(6) In section 89 of the said Act of 1949 the expression " local planning authority ", and in section 99 of that
Act the expression " local authority ", shall include the Greater London Council, a London borough council
and the Common Council; and in section 102 of that Act—

 (a) the expression " local planning authority " shall include the council of an outer London borough ;
and

 (b) the expression " local authority" shall include the Greater London Council.

Schedule 18 : Repeals
The National Parks and Access to the Countryside Act 1949

Section 35 (1) from the beginning to "this section" and from "shall" onwards.
In section 35 (2), the words "the London County Council, or ", "of the said county or" and "as the case may be".
In section 35 (3), the words "of the administrative county of London or", "the London County Council or" and

"said county or" and the words "as the case may be" in both places where they occur.
In section 35 (4), the words "other than the administrative county of London".
In section 35 (5), the words "of the administrative county of London or", paragraph (a), in paragraph (b) the words

"in the case of a part of a county borough" and in paragraphs (c) and (d) the words "in either case".

COUNTRYSIDE ACT 1968 c. 41
SCHEDULE 3

PUBLIC RIGHTS OF WAY

PART I

MISCELLANEOUS AMENDMENTS

ACT OF 1949

Section 29 (representations and objections as to draft maps and statements)

The Minister shall give an opportunity of being heard under subsection (6) (appeal to Minister), at the same time
as to the appellant, to any other person appearing to the Minister to have an interest in the matter to which the
appeal relates.
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In paragraph (b) of the said subsection (6) (appeal against decision under subsection (4)) for the words “to reverse
the decision” there shall be substituted the words “to vary or reverse the decision”, and the particulars to be
contained in the provisional map and statement in accordance with section 30(3) of the Act of 1949 shall reflect
any such variation or reversal of the decision.

Section 33 (revision of maps and statements)

In carrying out a review under section 33(1) the authority shall have regard to the discovery by the authority, in the
period mentioned in that subsection, of any new evidence, or of evidence not previously considered by the authority
concerned, showing that there was no public right of way over land shown on the map as a public path, or as a
road used as a public path, or that any other particulars in the map or statement were not within the powers of Part
IV of the Act of 1949, and their powers of preparing a revised map and statement under subsection (4) or, as the
case may be, proviso (d) to subsection (5), of the said section 33 may be exercised accordingly:

Provided that the authority shall not take account of the evidence if satisfied that the person prejudiced by the
public right of way, or his predecessor in title, could have produced the evidence before the relevant date mentioned
in the said section 33(1) and had no reasonable excuse for failing to do so.

This amendment applies to a review begun before or after the coming into force of this Act.

Section 38(2) (places where maps and statements are to be available for inspection)

The places at which the maps and statements described in section 38(2) are to be available for inspection shall
include the offices of the council of each county district comprised in the area to which the map and statement
relates, whether or not the offices are in the county district.

PART II

REVISION OF MAPS AND STATEMENTS
1. Any review or further review begun under section 33 of the Act of 1949 after the coming into force of this

Act shall be carried out in accordance with this Part of this Schedule, and subsections (1) and (2) of section
34 of the Act of 1949 shall not apply to it.

2. (1) Before carrying out the review the authority shall consult with the councils of county districts and parishes
in the area of the authority as to the arrangements to be made for the provision by the councils of information
for the purposes of the review, and subsections (2), (3) and (4) of section 28 of the Act of 1949 shall apply
to the arrangements.

 (2) If the authority is a joint planning board the reference in sub-paragraph (1) above to the councils of county
districts and parishes shall include a reference to the council of every county or county borough wholly or
partly comprised in the area of the board.

3. The review shall include the preparation of a revised map and statement in draft.
4. (1) On completing the preparation of the draft map and statement (hereafter called the "draft revision") the

authority shall notify the Minister and shall publish in the London Gazette and in one or more newspapers
circulating in the area of the authority a notice of the preparation of the draft revision stating–

 (a) the places where copies of the draft revision can be inspected at all reasonable hours,
 (b) the time (not being less than 28 days) within which, and the manner in which, representations or

objections with respect to alterations effected by the draft revision, or to anything omitted therefrom,
may be made to the Minister.

 (2) If the alterations effected by the draft revision include a new item showing a public path, or a road used as
a public path, or any alteration of the particulars concerning a public path, or road used as a public path,
section 29(2) of the Act of 1949 (right of owners and other interested persons to require the authority to
give information about documents taken into account by the authority) shall apply with any necessary
modifications.

 (3) If any representation or objection is duly made in respect of alterations effected by the draft revision, or of
anything omitted therefrom, and is not withdrawn, the Minister shall cause a local inquiry to be held.
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 (4) If any such representation or objection is duly made, and not withdrawn, the Minister shall, subject to the
following provisions of this paragraph, and after taking into consideration any report by the person appointed
to hold the local inquiry, take a decision on the objection or representation, and if he considers that the draft
revision should be modified to give effect to his decision he shall give to the authority such directions as
appear to him necessary for the purpose.

 (5) If it appears to the Minister that any modification which he proposes to make under sub-paragraph (4) above
may adversely affect any persons other than the person who made the representation or objection, he shall,
before giving any direction to the authority, afford to those persons an opportunity of being heard by a
person appointed by the Minister.

5. (1) This paragraph has effect as respects the revised map and statement, if any, to be prepared under subsection
(4) or proviso (d) of subsection (5) of section 33 of the 1949 Act (map and statement to be prepared on
completion of the review except where there is no change.)

 (2) The map and statement shall be prepared as soon as may be after the time prescribed by the notice under
paragraph 4(1)(b) above, and after any representations or objections duly made, and not withdrawn, have
been dealt with by the Minister.

 (3) The authority shall publish in the London Gazette and in one or more newspapers circulating in the area of
the authority notice of the preparation of the map and statement, and of places where copies of the map
and statement may be inspected at all reasonable hours.

 (4) The particulars to be contained in the map and statement shall be those contained in the draft revision,
subject to such modifications as may be required for giving effect to any direction given by the Minister
under paragraph 4(4) above.

 (5) The authority shall furnish to the Minister such number of copies, of the revised map and statement, prepared
in definitive form, as he may require.

 (6) Subsections (4), (5) and (6) of section 32 of the Act of 1949 (effect of definitive maps and statements) shall
apply to the said revised map and statement as they apply to an (unrevised) definitive map and statement.

6. This Part of this Schedule shall be construed as one with section 33 of the Act of 1949.

PART III

ROADS USED AS PUBLIC PATHS
The special review
7. In this Part of this Schedule the “special review” carried out by any authority means the first review begun

by that authority after the coming into force of this Act.
8. (1) Subject to the provisions of this paragraph, the draft revision in the special review shall be published not

later than three years after the date of the coming into force of this Act.
  (2) If on the said date the authority have not completed a survey or revision begun earlier–
 (a) the draft revision in the special review shall be published not later than three years after the date of the

coming into force of this Act, or one year after notice is published of the completion of the survey or
earlier review, whichever is the later,

 (b) the special review (hereafter in this Schedule called a “limited special review”) shall be confined to a
review of roads used as public paths in accordance with this Part of this Schedule:

  Provided that if on a review begun before the date of the coming into force of this Act no revised map and
statement has been published in draft before that date, the review shall be abandoned, and shall be begun
again under Part II of this Schedule.

  (3) If it appears to the Minister that any stage of a special review has been or is likely to be unduly delayed, he
may give to the authority such directions as appear to the Minister appropriate for expediting the review,
and it shall be the duty of the authority to comply with the directions.

Reclassification of roads used as public paths
9. (1) In the special review the draft revision, and the definitive map and statement, shall show every road used as

a public path by one of the three following descriptions–
  (a) a “byway open to all traffic”,
  (b) a “bridleway”,
  (c) a “footpath”,

and shall not employ the expression “road used as a public path” to describe any way.
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 (2) As from the date of publication of the definitive map and statement in the special review–
  (a) each way shown in the map in pursuance of this paragraph by any of the three descriptions shall

be a highway maintainable at the public expense,
 (b) subject to paragraph (c) below, any entry in the map describing a way as a "byway open to all traffic"

shall be conclusive evidence of the existence on the date of publication of a public right of way for
vehicular and all other kinds of traffic,

 (c) section 32(4)(c) of the Act of 1949 (position and width, and limitations or conditions affecting the
public right of way, as shown in the statement) shall apply to any byway so shown as it applies to a
footpath or bridleway.

 (3) In this paragraph “road used as a public path” means–
 (a) a way which is shown as a “road used as a public path” in the last definitive map and statement, or

 (b) a way which is shown as a “bridleway” or as a “footpath” in the last definitive map and statement, and
which in the opinion of the authority ought to have been there shown as a road used as a public path,
or

 (c) where the special review is not a limited special review, a way which in the opinion of the authority
would, but for the provisions of this Part of this Schedule, have fallen to be shown, in the definitive
map and statement resulting from the special review, as a road used as a public path.

 (4) In subsection (2)(a) and in subsection (5) of section 51 of the Act of 1949 (long distance routes) references
to roads used as public paths shall include references to any way shown on a definitive map and statement
as a “byway open to all traffic”.

 (5) Nothing in this paragraph shall limit the operation of road traffic orders under the Road Traffic Regulation
Act 1967 or oblige a highway authority to provide, on a way shown on a definitive map as a “byway open
to all traffic”, a metalled carriageway, or a carriageway which is by any other means provided with a surface
suitable for the passage of vehicles.

Test for reclassification
10. The considerations to be taken into account in deciding in which class a road used as a public path is to be

put shall be–
 (a) whether any vehicular right of way is shown to exist,
 (b) whether the way is suitable for vehicular traffic having regard to the position and width of the existing

right of way, the condition and state of repair of the way, and the nature of the soil,
 (c) where the way has been used by vehicular traffic, whether the extinguishment of vehicular rights of

way would cause any undue hardship.

Procedure on special review
11.(1) Part II of this Schedule shall apply to a special review subject as follows.
 (2) The published notices shall state that the review reclassifies roads used as public paths.
 (3) The representations or objections referred to in paragraph 4 in Part II shall include representations or

objections with respect to the reclassification of any road used as a public path.
     (4) The time, as stated in the published notice of the draft revision, within which any representation or objection

(of any description) may be made to the draft revision shall not be less than four months.

Survey begun after commencement of Act
12.(1) Subject to the provisions of this paragraph, paragraphs 9 and 10 above shall apply to an initial survey begun

after the coming into force of this Act as if it were the first review so begun.
     (2) In paragraph 9(1), as applied to the survey, for references to the draft revision and the definitive map and

statement there shall be substituted references to the map and statement in draft, provisional and definitive
form, and in paragraphs 9 and 10, as applied to the survey, “road used as a public path” shall mean a way
which in the opinion of the authority would, but for the provisions of this Part of this Schedule, have fallen
to be shown, in the definitive map and statement resulting from the survey, as a road used as a public
path.
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Interpretation and construction
13.(1) In this Part of this Schedule references to a definitive map and statement include references to a revised map

and statement prepared in definitive form.
    (2) This Part, and Part IV, of this Schedule shall be construed as one with Part IV of the Act of 1949.

PART IV

TIMING OF REVIEWS
14.(1) The period covered by a review, that is to say the period between the two dates specified in section 33(1) of

the Act of 1949, shall not exceed five years:
  Provided that this sub-paragraph shall not affect the validity of any review or of any document prepared or

thing done in consequence of a review.
 (2) The interval between the end of a period covered by a review and the publication of the draft revision shall

be–
 (a) in the case of the special review, not more than two years, and
 (b) in the case of any subsequent review, not more than six months.
 (3) In the case of a limited special review–
 (a) sub-paragraphs (1) and (2) above shall not apply, and
 (b) the period covered by the next subsequent review shall begin with the relevant date for the original

survey, or the date of review of the last review before the special review, whichever is the later.
   (4) Section 33(3) of the Act of 1949 (which is superseded by sub-paragraph (1) above) shall not apply to a review

begun after the coming into force of this Act.

COURTS ACT 1971 c. 23
Schedule 11 : Repeals
National Parks and Access to the Countryside Act 1949

In section 31, in subsection (2) paragraphs (a) and (d), and in subsections (3), (4), (5) and (6) the words “or
committee”, wherever they occur, and subsection (7).

HIGHWAYS ACT 1971 c. 41
75. Amendment of law regulating certain reviews of public paths, etc
 The Countryside Act 1968 shall be deemed to have been enacted with the following provision in place of

paragraph 8(2)(b) of Schedule 3 (which Part relates to the first review begun under section 33 of the National
Parks and Access to the Countryside Act 1949 after the coming into force of the said Act of 1968 and to
the reclassification in the course of that review of roads used as public paths):-

 "(b) the special review may, if the authority consider it unnecessary to do more than review the roads used
as public paths, be confined to a review of such roads in accordance with this Part of this Schedule,
and a review which is so confined is hereafter in this Schedule called a 'limited special review' ".

LOCAL GOVERNMENT ACT 1972 c. 70

184. National Park and countryside functions.
….
(7) Sections 27 to 38 of the said Act of 1949 and Parts II to IV of Schedule 3 to the said Act of 1968 (survey

of public paths, etc) shall have effect subject to the modifications specified in Part II of the said Schedule
17 and those Acts shall have effect subject to the further modifications specified in Part III of that Schedule.

Countryside Act 1968
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Schedule 17
PART II
SURVEY OF PUBLIC PATHS, ETC.
22.  The county council shall be the surveying authority for the purposes of the following provisions (being

provisions relating to the ascertainment of footpaths, bridleways and certain other highways), that is to say,
sections 27 to 38 of the 1949 Act and Parts II to IV of Schedule 3 to the 1968 Act for any area in England
and Wales, elsewhere than Greater London and the Isles of Scilly, and shall have the functions of a county
borough council under section 35 of the 1949 Act in any such area and accordingly for references in that
section, in its application to any such area, to a county borough and its council there shall be substituted
references to a county and its council.

23.  A new county council shall, except as provided by this Part of this Schedule, continue to carry out as respects
their area or any part of it any survey, review, further review or special review under the provisions mentioned
in paragraph 22 above which has been begun as respects that area or part, or any other area including that
area or part, by an existing county council or county borough council and those provisions shall apply to the
survey, review, further review or special review subject to such exceptions and modifications as the Secretary
of State may in any particular case direct.

24.  Where on any such survey of any area under section 27 of the 1949 Act a draft map and statement has, but
a provisional map and statement has not, been published before 1st April 1974, the county council may if
they think fit take no further steps in relation to the draft map and statement and instead prepare a new draft
map and statement for that area under that section and that section and sections 28 and 29 of that Act (survey
information, and representations and objections) shall apply to the new review subject to such exceptions
and modifications as the Secretary of State may in any particular case direct.

25.  Where on any such review of any area under any of the provisions mentioned in paragraph 22 above no
revised draft map and statement has been published before 1st April 1974, the review shall be abandoned
and the county council shall begin a new review o( that area or so much of it as lies within the county after
that date under those provisions, and those provisions shall apply to the review subject to such exceptions
and modifications as the Secretary of State may in any particular case direct.

26.  Where a revised map and statement has been published in draft before that date under any of those provisions,
but a revised map or statement has not been published in provisional or, as the case may be, definitive form,
before 1st April 1974, the county council may if they think fit take no further steps in relation to the draft
revised map and statement and instead prepare and publish a new revised map and statement in that form
for that area under those provisions, and those provisions shall apply to the new review, subject to such
exceptions and modifications as the Secretary of State may in any particular case direct.

27.  Any area to which sections 27 to 34 of the 1949 Act (the survey provisions) do not apply immediately before
1st April 1974 by virtue of the fact that it is or forms part of an existing county borough shall on and after
that date continue to be excluded from the operation of those sections except so far as they are adopted
under section 35(2) of that Act as respects the whole or part of that area.

28.  In section 35(4) of that Act, after 'thereto' there shall be inserted the words 'and may by a subsequent
resolution revoke or amend a previous resolution under this subsection'.

29.  Where in consequence of any survey, review, further review or special review begun under any of the
provisions mentioned in paragraph 22 above two or more definitive maps and statements are prepared
whether before or after 1st April 1974 for different parts of a new county, the county council shall not take
any further steps under those provisions in relation to those maps and statements until all such maps and
statements have been prepared for the whole of their area (less any part of it excluded by paragraph 27
above).

30.  Where all such maps and statements have been prepared for the whole of that area, the county council shall
at one and the same time review the particulars contained in each of those maps and statements ; and
accordingly section 33 of the 1949 Act and Parts II to IV of Schedule 3 to the 1968 Act (periodical revision
of maps and statements) shall apply as if the relevant date for the purposes of each of those maps and
statements were the earliest of the relevant dates specified therein or such later date as, on the application
of the county council, the Secretary of State may in any particular case direct.

31.  Where the Secretary of State gives a direction under this Part of this Schedule, he shall take such steps as he
thinks appropriate for bringing it to the notice of persons who may be affected by it.

32.  Section 28(3) of the 1949 Act shall not apply to Wales and in that subsection the word 'rural' shall be omitted
and for the words 'representative body of the parish or a member of that body' there shall be substituted the
words 'chairman of the parish meeting or any person representing the parish on the district council'.

Local Government Act 1972
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33.  In this Part of this Schedule any reference to a definitive map and statement includes a reference to a revised
map and statement prepared in definitive form.

Schedule 30 : Repeals

National Parks and Access to the Countryside Act 1949

In section 28(3), the word "rural".

Section 36.

WILDLIFE AND COUNTRYSIDE ACT 1981 c. 69

54. Duty to reclassify roads used as public paths
(1) As regards every definitive map and statement, the surveying authority shall, as soon as reasonably practicable

after the commencement date,-
 (a) carry out a review of such of the particulars contained in the map and statement as relate to roads used

as public paths; and
 (b) by order make such modifications to the map and statement as appear to the authority to be requisite

to give effect to subsections (2) and (3);
 and the provisions of Schedule 15 shall have effect as to the making, validity and date of coming into operation

of orders under the subsection.
(2) A definitive map and statement shall show every road used as a public path by one of the three following

descriptions, namely-
 (a) a byway open to all traffic;
 (b) a bridleway;
 (c) a footpath.
 and shall not employ the expression 'road used as a public path' to describe any way.
(3) A road used as a public path shall be shown in the definitive map and statement as follows-
 (a) if a public right of way for vehicular traffic has been shown to exist, as a byway open to all traffic;
 (b) if paragraph (a) does not apply and public bridleway rights have not been shown not to exist, as a

bridleway; and
 (c) if neither paragraph (a) nor paragraph (b) applies, as a footpath.
(4) Each way which, in pursuance of an order under subsection (1), is shown in the map and statement by any

of the three descriptions shall, as from the coming into operation of the order, be a highway maintainable
at the public expense; and each way which, in pursuance of paragraph 9 of Part III of Schedule 3 to the 1968
Act, is so shown shall continue to be so maintainable.

(5) In this section 'road used as a public path' means a way which is shown in the definitive map and statement
as a road used as a public path.

(6) In subsections (2)(a) and (5) of section 51 of the 1949 Act (long distance routes) references to roads used
as a public path shall include references to any way shown in a definitive map and statement as a byway open
to all traffic.

(7) Nothing in this section or section 53 shall limit the operation of traffic orders under the Road Traffic
Regulation Act 1984 or oblige a highway authority to provide, on a way shown in a definitive map and
statement as a byway open to all traffic, a metalled carriage-way or a carriage-way which is by any other means
provided with a surface suitable for the passage of vehicles.

Local Government Act 1972
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REGULATIONS

THE NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE
REGULATIONS 1950 SI 1950 NO 1066

PART I
Citation, commencement and interpretation
1.  These Regulations may be cited as the National Parks and Access to the Countryside Regulations 1950, and

shall come into force on the sixth day of July, 1950.
2.  In these Regulations-
 (1) "the Act" means the National Parks and Access to the Countryside Act, 1949;
  "the Minister" means the Minister of Town and Country Planning;
  "the Commission" means the National Parks Commission.
 (2) The Interpretation Act, 1889, shall apply to the interpretation of these Regulations as it applies to the

interpretation of an Act of Parliament.PART II
Public rights of way
3.  For the purposes of this Part of these Regulations-
  "rights of way map" means a map prepared in accordance with  Sections 27, 30, 32 or 33 of the Act respectively;
  "the surveying authority" means the authority by whom the map is prepared;
  (…)
  "public path", "footpath", "bridleway", and "road used as a public path", have the meanings assigned to them

in Section 27 of the Act;
  "notice of determination" means notice of a determination made under Section 29 of the Act.
Rights of Way Maps
4.  A rights of way map shall be on a scale of not less than two and a half inches to one mile: and where the

surveying authority consider it expedient to show any particulars required to be shown on the map on a
larger scale than that on which the map is prepared, they may insert an inset map for that purpose.

5.  Rights of way, or alleged rights of way shall be shown on a rights of way map in the following manner-
  Footpath, by means of a purple line.
  Bridleway, by means of a green line.
  Road used as a public path, by means of a broken green line
Modification of Particulars contained in Draft Rights of Way Maps
6.  A notice of determination shall be in the form (or substantially in the form) set out in the Second Schedule

hereto.
[Remainder of regulations not included..]

SCHEDULE
[Forms 1 to 6 not included.]

Form No. 7. Notice of Determination to Modify Particulars Contained in Draft Rights of Way
Map

NATIONAL. PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949

Notice is hereby given that the (name of the surveying authority in exercise of the powers conferred on them by
Subsection (3) of Section 29 of the National Parks and Access to the Countryside Act, 1949, have determined to
modify the particulars contained in the draft rights of way map and statement prepared under Section 27 of the
above mentioned Act in relation to the rights of way within the area of the said Council by the [deletion of a
public path being a [footpath] [bridleway] [road used as a public path] [addition of a way to be shown in the
draft rights of way map as a [footpath] [bridleway] [road used as a public path] situate at (insert description in
general terms) and shown on a map which has been deposited at ****** and which may be seen there free of
charge between the hours of ****** and ******.
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Any representation or objection with respect to this determination shall be made in writing addressed to (address
of surveying authority) before the ****** day of (insert a date not less than 28 days from date of notice) and shall
state the grounds on which it is made.

Dated this ****** day of ******, 19**.

THE NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE
(AMENDMENT) REGULATIONS 1963 SI 1963 NO 968

1. (1) These regulations may be cited as the National Parks and Access to the Countryside (Amendment)
Regulations, 1963, and shall come into force on 27th May, 1963.

 (2) The Interpretation Act, 1889, shall apply to the interpretation of these regulations as it applies to the
interpretation of an Act of Parliament.

2.  The following regulation shall be substituted for regulation 5 of the National Parks and Access to the
Countryside Regulations, 1950

  "5. Rights of way or alleged rights of way shall be shown on a rights of way map in any of the following
manners:-

  Footpath, by a continuous purple line, or by a continuous line with short bars at intervals, as thus:-

  or by a broken black line with short intervals, as thus:-

  Bridleway, by a continuous green line, or by a continuous line with cross bars, at intervals, as thus:-

  or by a broken line with cross bars in the intervals, as thus:-

  Road used as a public path, by a broken green line, or by a broken line and small arrowheads, as thus:-

THE NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE
(AMENDMENT) REGULATIONS 1970 SI 1970 NO 675

1. (1) These regulations may be cited as the National Parks and Access to the Countryside (Amendment)
Regulations, 1970, and shall come into force on 26th May 1970.

 (2) The Interpretation Act, 1889, shall apply to the interpretation of these regulations as it applies to the
interpretation of an Act of Parliament.

2.  Regulation 2 of the National Parks and Access to the Countryside (Amendment) Regulations 1963(c) is
hereby revoked.

3.  The following regulation shall be substituted for regulation 5 of the National Parks and Access to the
Countryside Regulations, 1950

  "5. Rights of way or alleged rights of way shall be shown on a rights of way map in any of the following
manners:-

  Footpath, by a continuous purple line, or by a continuous line with short bars at intervals, as thus:-

National Parks and Access to the Countryside Regulations 1950
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  or by a broken black line with short intervals, as thus:-

  Bridleway, by a continuous green line, or by a continuous line with cross bars, at intervals, as thus:-

  or by a broken line with cross bars in the intervals, as thus:-

  Road used as a public path or byway open to all traffic, by a broken green line, or by a broken line and small
arrowheads, as thus:-

National Parks and Access to the Countryside (Amendment) Regulations 1970
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GUIDANCE

CIRCULAR No. 81 of  1950

MINISTRY OF TOWN AND COUNTRY PLANNING.

32, ST. JAMES'S SQUARE.

LONDON, S.W.1.

17th February, 1950.

To:  County Councils (England and Wales)

For information:

County borough councils

Borough councils

Urban district councils

Rural district councils

Parish councils

Parish meetings (England and Wales)

SIR,

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949
1. I am directed by the Minister of Town and Country Planning to refer to the provisions of sections
27 and 28 of the National Parks and Access to the Countryside Act, which require county councils to
carry out a survey of public rights of way, and to make arrangements with the councils of county districts
and parishes in their areas for these authorities to supply information for the purposes of the survey. I
am to say that the Minister hopes. that all surveying authorities will make the arrangements with other
authorities immediately, so that the survey may be begun without delay.

2. The varying circumstances of different parts of the country will doubtless call for different types of
arrangements, and the Minister does not propose to recommend any standard arrangements to authorities.
I am, however, to say that he hopes that surveying authorities will take full advantage of the knowledge
and enthusiasm of the local inhabitants about these matters. Much information can be obtained from or
through members of local councils, especially parish councils, and of various voluntary societies as well
as from private individuals and it is considered likely that a great deal of the compilation of information
and actual inspection of the paths will often be satisfactorily carried out by volunteers. Where information
for the survey can be supplied by such voluntary assistance, there should be no need for the surveying
authorities to employ any special staff to deal with that part of the survey. But it will still be for them to
form an opinion, on the information supplied to them and on any legal and documentary evidence which
they may have, whether any right of way subsists or is reasonably alleged to subsist : and they may be
required to defend this opinion, should it be disputed.

3. For the guidance of those authorities or of persons providing information to the surveying authorities,
the Minister has arranged for the distribution to county councils of copies of a pamphlet entitled "Survey
of Rights of Way" prepared by the Commons, Open Spaces and Footpaths Preservation Society in
collaboration with the Ramblers' Association. The methods described in the pamphlet have been approved
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as suitable for the purpose by the Department. County Councils will shortly receive sufficient copies of
this pamphlet and of this circular to supply two copies to each borough and district council in their area,
and one copy to each parish council or parish meeting, and I am to ask that they will distribute copies as
soon as they get them. There will also be five for the county council. Any further copies which may be
required by local authorities, or by voluntary organisations may be obtained from the Society, price
ninepence.

4. Where the surveying authority arranges with parish councils for them to supply the information about
rights of way from a survey in the field, the only expenditure likely to fall on the parish will be on account
of the purchase of maps, and although the power to make contributions under Section 99 would not be
available in such cases, the Minister is advised that the surveying authority could arrange to supply any
necessary maps to the parish as part of any arrangements made under Section 28. Where voluntary
organisations assist in this work, it will no doubt be convenient for their assistance to be taken into account
when the arrangements under Section 28 are being made, and for them to work as voluntary agents for
one or other of the authorities concerned. Where information about rights of way in an area has already
been collected by surveying authorities or by voluntary societies the surveying authorities will no doubt
wish to take advantage of work already done before making the arrangements under Section 28, so that
any further survey undertaken can be so arranged as to supplement and check the existing information
and repetition of work may be avoided.

5.  The Minister's Regional Controllers will be available to give any further advice or assistance which
local authorities may desire in making their arrangements.

6.  Another circular will be addressed to local authorities in due course on other Sections in Part IV of
the Act.

I am, Sir,

Your obedient Servant,

EVELYN SHARP,

Deputy Secretary.

Circular 81 of 1950
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This transcript has been made available on the Blue Book Extra website with the permission of the Open
Spaces Society and the Ramblers' Association as copyright holders.

SURVEYS AND MAPS
of

PUBLIC RIGHTS OF WAY

for the purposes of PART IV of the National Parks and Access to the
Countryside Act, 1949

--------------------------------------------

Memorandum prepared by the COMMONS, OPEN SPACES AND FOOTPATHS
PRESERVATION SOCLETY in collaboration with the Ramblers Association;

recommended by the County Councils Association

and approved by the

MIMSTRY OF TOWN AND COUNTRY PLANNING

-------------------------------------------

COMMONS, OPEN SPACES AND FOOTPATHS PRESERVATION SOCIETY

71 ECCLESTON SQUARE, WESTMINSTER, S.W.1

January, 1950 Price 9d.

Annotations such as [2] indicate where pages start in the printed booklet
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[2]

SURVEYS AND MAPS OF PUBLIC RIGHTS OF WAY

1. INTRODUCTION
Ever since the coming into force of the Rights of Way Act, 1932, the Society has been impressing upon
local authorities in general, and Parish Councils in particular, the importance of making surveys and records
of public rights of way. Such surveys were valuable because they removed uncertainties, lessened the risk
of disputes as to whether particular paths were public or not, enabled any obstructions of, or interference
with, public rights of way to be dealt with promptly, and were helpful to law-abiding members of the
public who were anxious to use fieldpaths but did not want to tresspass.

A considerable number of local authorities, from County Councils downwards, either on their own
initiative or at the Society's suggestion, made surveys, but these have covered only a small fraction of
England and Wales.

The need for a national survey has been constantly emphasised by the Society and its associates, and
has become urgent, partly because of the many interferences with, and temporary loss of, public rights
of way during and since the war (of which the ploughing up of footpaths is a conspicuous example), and
partly because of the increasing number of townsfolk who come out into the country for recreation.

This need has now been recognised by the Government whose National Parks and Access to the
Countryside Act (which was introduced in March and received the Royal Assent on December 16th, 1949)
contains a section (Part IV) dealing with this very subject.

The Act defines the Rights of Way which are covered by the Survey as follows:
"Footpath" means a highway over which the public have a right of way on foot only, other than such

a highway at the side of a public road.
"Bridleway" means a highway over which the public have the following but no other rights of way, that

is to say, a right of way on foot and a right of way on horseback or leading a horse with or without a right
to drive animals of any description along the highway.

Footpaths and bridleways are also combined in the Act in the expression "public paths."

[3]
"Road used as a public path" means a highway, other than a public path, used by the public mainly for

the purposes for which footpaths or bridleways are so used.
Under the Act, it is the duty of every County Council in England and Wales to carry out a Survey of

the rights of way as defined above and to compile a map showing them. The maps will be prepared in
three stages and will be called "draft," "provisional," and "definitive" and the last of these will be conclusive
proof that every way marked on it is either a "Footpath," "Bridleway" or "Road used as a public path" as
defined above. If a Bridleway is also a Driftway, i.e., a highway on which the public have a right to drive
animals, this should be mentioned in the schedule (see Section 5 below), for the information of the
Surveying Authority.

The fact that a way is marked on the map as a Bridleway or as a Road mainly used as a public path,
does not prejudice any other right of way which the public may have over it.

Provision is made for corrections in the draft and provisional maps, so as to ensure that the definitive
map contains no mistakes, and the last will be kept up to date by revision at intervals of not more than
five years, so that it will always be an authentic record of the public rights.

While it is the duty of the County Council as "Surveying Authority" to compile the record, it is quite
impossible for them to do this unaided, and the Act therefore provides that before carrying out the survey
the County Council shall consult with the councils of county districts and parishes, as to the arrangements
to be made for the provision by such councils of information for the purposes of the survey. It also
provides that in parishes where there is a Parish Council, that council must cause a Parish Meeting to be
held to consider the information which it is proposed should be submitted to the Surveying Authority,
and that where there is no Parish Council, the District Council must require "the representative body of
the Parish or a member of that body" to cause a Parish Meeting to be held for the same purpose. District
and Parish Councils must furnish the information as required by the County Council and can be compelled
by legal proceedings to do so.

Surveys and maps of public rights of way
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What this amounts to, in plain language, is that every County Council requires to be informed, by all
District and Parish Councils in the county, what public footpaths, bridleways and roads mainly used by
pedestrians and horse riders, there are in the parish.

Many points of procedure will arise in the preparation of the three successive maps by the County
Council, including deposit of the map (or the appropriate section of it) in each parish, [4] advertisement,
opportunity for criticism by owners and the public, and so on. Pamphlets will shortly be issued by the
Society, explaining the Act fully; but all District and Parish Councils ought to embark without delay upon
the task of collecting the information that will be required about the public rights of way in the parishes;
and the following notes are intended as a practical guide for this purpose.

2. HOW to PREPARE for a RIGHTS OF WAY MAP
(i)  The first step is to give an existing committee the function of dealing with, or to appoint a committee

to deal with, the matter. It is permissible to add to such a committee persons who are not members
of the Parish Council. (Local Government Act 1933, Section 85 (1) and (3)).

(ii) The Committee should obtain a set of the six inch Ordnance quarter-sheets covering the parish.
Unless officially supplied free, these maps will cost 2/- each, and can be obtained from a local
bookseller or from Messrs. Edward Stanford Ltd., 12/14 Long Acre, London, W.C.2, authorised
London Agents for the sale of Ordnance Survey Maps.  These six inch sheets will be the maps
which, when completed, will be submitted to the Surveying Authority.

(iii) The Committee should then consult any other maps and records which may help. These include
Inclosure Award maps, Tithe maps, Parish maps, maps of admitted public rights of way deposited
by owners under Section 1 (4) of the Rights of Way Act, 1932, statements in writing by owners
expressly dedicating paths, old Ordnance Surveys, maps in local guide books and histories, footpath
rambling guides and old minutes of the Parish and District Councils.

  Inclosure Awards were made when common lands were enclosed. A copy of the Award was
deposited in the Parish Chest, and should now be under the care of the Parish Council. Another
copy was usually lodged with the Clerk of the Peace for the County, in which case it should be
available for inspection in the County Archives. These Awards show whether any paths or other
ways were set out or awarded as public, or stopped up, over the common lands ordered to be
enclosed. There were some 4,700 Inclosure Awards, which dealt with over 5,000,000 acres of
common land, so that it is always useful to enquire if an Award affects any parish, and the Commons,
Open [5] Spaces and Footpaths Preservation Society will be able to say from its records if an Award
was made.

  Many of these Inclosure Awards, however, are nearly 200 years old, so that even if they did not set
out public paths over the Commons enclosed, it is probable that paths freely used as public
throughout living memory are public now, although they may not have been awarded.

  Tithe maps frequently show paths, and if they do so they are valuable evidence. The Tithe maps
and Awards are public documents which should in most cases be in the care of the Parish Council
or of the Incumbent.

  Some parishes possess Parish maps, which were generally made about 100 years ago. Where they
exist they should be consulted.

  Maps deposited by owners under Section 1 (4) of the Rights of Way Act, 1932 are in the custody
of the District and County Councils.

  If any of the earlier Ordnance maps are available they should be examined and compared with the
latest edition. It will often be found that tracks which used to exist and are described by old witnesses
as public are no longer in use and are not shown on the later editions, but if a path has once become
public, mere disuse does not extinguish the public right. Ordnance maps do not distinguish between
public and private paths, but mark all visible tracks. Where they describe a path as "B.R." the
surveyors found a path apparently used as a bridleway; or if" F.P." as a footpath; but the use of
such letters does not necessarily mean that such paths are public, nor does the omission of the
letters signify that they are not public.

  By consulting the maps referred to, much information will be gained as to the location and antiquity
of many tracks.

Surveys and maps of public rights of way
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(iv) Having examined all the documentary evidence, the next step will be to consider what footpaths
and bridleways must be presumed to have been "dedicated" as public rights of way because they
have been used by the public as of right and without interference for not less than 20 years, without
any indication by the owners (for example, by the display of "Private " or similar notices referring
to the path) that they did not intend to "dedicate." In this connection it must not be forgotten that,
if public use for the necessary period can be proved, the fact that the path may have gone out of
use recently, or that the owner may have put up such a notice recently, makes no difference to its
public status.

[6]
(v) Other pamphlets issued by the Society describe public paths and how they arise. (See in particular

The Dedication of Highways, by Humphrey Baker, M.A. Price 1s. (Which has been revised in light of
the new Act and will be re-issued soon.)) It may be helpful to indicate here how most public paths
can be recognised.

 Paths are likely to be public:
 (1) Where they have been signposted by the County, District, or Parish Council.
 (2) Where they are, or have been, provided with stiles, wicket gates, footbridges, stepping stones,

or other means of passage.
 (3) Where they, or any of the means of passage along their route, have been repaired at the public

expense.
 (4) Where they are useful to the general public and not only to the tenants or employees on the

estate, and have long been used by the public as rights of way.
 (5) Where they lead to wells, view-points, the sea, rivers, etc., which are much visited by the public.
 (6) Where no objection to public passage has ever been raised.

  Paths are not likely to be public:
 (1) If they are devious tracks of no obvious use to the public as thoroughfares or to give access

to viewpoints, etc.
 (2) If they are of use only to persons living or working on the estate through which they pass.
 (3) If they have only recently come into existence (unless statutorily created or expressly dedicated

in writing).
 (4) If steps have been taken to close them occasionally.
 (5) If pedestrians or horseriders, as the case may be, have been systematically or even occasionally

turned back.
 (6) If notices have been displayed clearly denying the existence of any public right of way.

  In respect of (4), (5) and (6) local authorities should be on their guard against cases where such
action has only been taken recently and there are good reasons to suppose the paths are public.
These should be considered and marked as public, though disputed.

[7]

3. MARKING THE MAPS
As the inspection of all these maps and documents,. and consideration of all other evidence bearing on
the question, proceeds, the information obtained should be checked, where necessary, by walking the
paths, and the Committee should mark on the six inch Ordnance sheets the ways which appear to them
to be public, on the following principles:-

They should mark with a single continuous line for each way and number as explained in (h) below
(both in ordinary pencil at this stage) : -

(a) All public rights of way which were set out by an Inclosure Award and actually came into use by
the public, and all which are shown as public in maps deposited by owners under Section 1 (4) of
the Rights of Way Act, 1932.

(b) All ways which are known to have been repaired at the public expense, or are provided with stiles
or footbridges which have been so repaired, or have been sign-posted as public by County, District,
or Parish Council.
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(c) All highways which the public have a right to use with vehicles, e.g., public cart-roads and lanes,
including green (i.e., unmetalled) lanes, but which are mainly used as footpaths or bridleways

(d) All ways which have been expressly "dedicated" in writing, or which are believed to have become
"dedicated" in consequence of public use, as explained in section (2) (iv) above. These may include
a public right of way on foot on a towpath. They may also include public rights of footway or
bridleway over accommodation roads which are not open to the public with vehicles. These should
be marked as footpaths or bridleways. Prohibitory notices referring to such roads (e.g., "Private
Road" or "No Thoroughfare") unless they clearly deny any public right of way, can be disregarded
as being intended to refer to vehicular traffic and not to a public right of passage on foot or on
horseback.

(e) In general, all paths, even though their public status is now disputed by the owner, which have any
of the characteristic attributes of public paths mentioned under Section 2 (v) above, unless they are
obviously private. Evidence may be forthcoming later to show how they are public, or no one may
object to their inclusion.

  Special care should be taken to include any paths believed to be public but omitted from the
Ordnance Survey.

[8]
They should mark with a single broken line (----------), again only lightly in ordinary pencil in the first

instance: -
(f)  All paths about which there is any reasonable doubt. Further information about them should be

obtained. It will probably be necessary to collect evidence of their use by old inhabitants.
  If there is sufficient evidence from which it is reasonable to conclude that there may be a public

right of way, the Committee should decide to treat it as public and should mark in the path firmly
with a continuous line; if the evidence is insufficient the broken line should be rubbed out.

Having marked in all the ways which are ascertained to be public from maps, other documents, and
local knowledge, the Committee should now: -

(g) Walk over the whole of the reputed public ways in the parish, to confirm that they exist and to note
their condition: to ensure that they have not omitted any path, and to enable them to complete the
numbering and other marking of the maps as explained below, and to prepare the schedule, explained
in section 5 below.

(h) The paths or sections of paths (see further below) should be separately numbered on the map or
maps, starting with 1 for each parish; detailed remarks about status and condition being given under
corresponding numbers in a schedule accompanying the map or maps.

  Every junction of two or more paths must be the starting point for a fresh number for each path.
  For ease of reference, it will be advisable to break up any path, which is of considerable length, into

separately numbered sections, the end of each section corresponding with some incidental feature
such as a river, road, or rail crossing, or even a stream or sharp bend. Each section thus separately
numbered will count as a separate path.

  The number of each path should be placed on the map as closely as possible to its starting point,
this being clearly described at the beginning of the entry, referring to that path in the schedule.

  The order and direction of numbering should be on some systematic and consistent basis throughout
the parish.

(i)  Public paths should be distinguished on the maps (in the first instance in ordinary pencil) with the
symbols F.P.", " B.R.", "C.R.F.", or " C.R.B.", as explained in section 4 below, irrespective of what
is printed on the Ordnance Survey.

[9]
(j)  It is advisable to show on the maps with the appropriate symbol suggested in section 4 below, the

position of every stile, gate, or other means of passage on a public path, and of direction posts and
notice-boards referring to it. In this connection steps on a locked gate should be considered as
stiles. Such marking of means of passage, etc., would facilitate the subsequent maintenance of public
paths.
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(k) Obstructions are of two kinds: (i) Unlawful; (ii) Due to neglect. Both kinds should be marked with
"O" except for barbed wire which merits a separate symbol. Details showing the nature of the
obstruction should be recorded in the schedule

(l)  Where a ferry provides a means of passage for the public across a river or other water which
interrupts the course of a public path, enter the word "Ferry" on the map, with details (if known)
in the schedule

(m) Highways which the public are entitled to use with vehicles but which, in practice, are mainly used
by them as footpaths or bridleways, should be marked on the map "C.R.F." or "C.R.B." as explained
in section 4 below, with a note in the schedule also that their main use is as a footpath or bridleway
as the case may be

(n) Use arrows, where necessary, on the map to indicate the exact site of stiles, obstructions, etc.
(o) When all the information is complete, the lines and numbers of the paths and all the various symbols

should be inked in. Before doing this it would be as well to walk all the paths again for a final check.
  It will also be found helpful to mark the parish boundary clearly in a heavy black broken line.
   Once the numbers have been inked in, they should not be altered again before the maps are

submitted to the Surveying Authority. If a path is found at this late stage to have been wrongly
included, strike out its number and make a note in the schedule but do not renumber all the paths.

(p) The names and addresses of the persons who carried out the survey and the dates between which
the survey was carried out should be inserted at the bottom of the map or maps.

[10]

4. THE USE OF SYMBOLS
The use of uniform symbols on the maps will obviously facilitate the work of the survey. Nearly all the
following have been in use for a number of years and have been found satisfactory, and it is suggested
that they be adopted. New composite symbols have been devised in two cases only (C.R.F. and C.R.B.)
to meet the present purpose.

Symbols, where used, should be as few, as short and as clear as possible. All marking of symbols on
maps should be made in the first instance in ordinary pencil.

The information required falls under four heads: -

 (1) The kind of path.
 (2) The position and nature (e.g., stile) of all means of passage.
 (3) The position of all obstructions, notice-boards and diversions.
 (4) The condition of paths and of their means of passage.

SYMBOLS TO BE USED IN MARKING MAPS

(Mark the symbols in CAPITALS)
KIND OF PATH Mark

Footpath F.P.
Bridle Road (including Driftway for cattle) B.R.
Public Carriage or Cart Road         mainly             (1) Footpath C.R.F.
or Green (unmetalled) Lane           used as            (2) Bridleway C.R.B} {
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CONDITION OF PATHS, STILES, ETC.

Where a path is ill-defined or a stile, gate, etc., is in defective condition, a bracket should be placed round
the symbol, e.g.: (F.P.), (F.B.). Details should be given in the schedule.

5. THE SCHEDULE.
This will accompany the maps and will form part of the survey. It will be the basis for the "Statement"
which the Act requires that every Surveying Authority should prepare, containing, as respects any public
path or other way shown on the "Draft" map, "such particulars appearing to the Authority to be reasonably
alleged as to the position and width thereof, or as to any limitations or conditions affecting the public
right of way thereover, as in the opinion of the Authority it is expedient to record in the Statement."
Entries in the schedule should be concise but should contain all the detailed information about each path
which cannot be conveniently recorded on the maps but is necessary for the purposes of the survey, or
likely to be helpful to the Highway Authority in respect of its duty to maintain all public paths.

(a) For the schedule it would be most convenient to purchase (unless supplied free officially) two sets
of cards, postcard size, or of loose-leaf sheets, and to use one card or sheet for each path having a
separate number on the map, or a continuous log-sheet can be made, provided that each path is
entered under its own number.

  The duplicate set of cards or loose-leaf sheets or log- sheet should be similarly entered up and
retained by the Parish Council.

(b) Entries in the schedule should be numbered to correspond with each path separately numbered on
the map. Directly after the number give the symbol distinguishing the status of the path, e.g., F.P.,
and if considered helpful, the name of the path or its ultimate destination; next describe its starting
point and then give concise information about such features occurring on the path, including
symbols shown on the map, which require further explanation; for example, the nature of

MEANS OF PASSAGE Mark
Cartbridge C.B.
Footbridge F.B
Stepping Stones S.S
Fieldgate F.G
Bridle or Hunting Gate (usually about 5ft. wide) B.G
Wicket Gate W.G
Kissing Gate K.G
Turnstile T.
Stile S.
Gap (in fence or hedge) GAP.
Finger or Direction Post D.
Hurdles H.
Posts P.
Rails or Bars R.
Low Fence F.

OBSTRUCTIONS, NOTICE-BOARDS, DIVERSIONS
Obstruction O.
Notice-board N.
Barbed Wire B.W.
Former course of path diverted or closed /-/-/-/-
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obstructions, the full wording [12]  of notice-boards or direction posts, the nature of damage or
of repairs required, etc., etc.

  Next mention the grounds for believing the path to be public (if known) as briefly as possible, e.g.,
"Awarded" or" Repaired at public expense (with date) or "Mentioned in minutes of Parish Council
dated when second stile was repaired by the Parish Council."

   It might be helpful to the Surveying Authority to add a brief note on the general condition of the
path and of the means of passage along it.

   Finally the names and addresses of the persons who carried out the survey and the dates between
which it was carried out, should be inserted at the bottom of each entry or, if all the paths in the
parish have been surveyed by the same persons in the same season, at the end of the completed
schedule.

(c) Stiles and gates should be described in the schedule in more detail, where necessary, e.g., "with" or
"without steps," " squeezer stile," "bachelor gate," etc.

(d) Where a path is ploughed, the stretch over which it is ploughed should be described and its position
identified, in the schedule; for example, "path ploughed in field after first stile" or "ploughed for
150 yards after second footbridge," and it should be stated (if known) whether it has been ploughed
from time to time throughout living memory, or only recently.

(e) Where a path is metalled, the metalled stretch should be similarly described, and its position
identified, in the schedule.

(f)  If the surveying authority require particulars to be furnished of the width of any public paths, these
should be given in the schedule, as far as possible. If, for example, a way was set out by an Inclosure
Award as a public footpath 4 feet wide, or a public bridleway 8 feet wide, these widths can and
should be specified. Again, there is a legal presumption (in default of evidence to the contrary) that
where a way runs between defined boundaries such as hedges or walls, the public right of passage
extends over the whole width between those boundaries, and this width also can be specified. Where,
however, a path runs in the open, though the width dedicated to public passage may be, and often
is, greater than that of the " beaten" track, it will seldom be possible [13] to ascertain exactly what
that greater width is, and in such cases no width should be stated, unless proof of it can be produced
which would satisfy a court of law.

(g) The kind of record that should be made may be gathered from the following specimens: -
 (1) 12 F.P. to Norton. Starts in High Street from wicket gate beside White Cottage; first stile has

stepping board; in next field path ploughed for 100 yards (throughout living memory); second
stile consists of steps on locked gate, obstructed one strand barbed wire along top; footbridge
immediately after this stile has handrail missing; path in second field from footbridge ploughed
(for first time in 1941); exit into West Lane 150 yards from West Farm (and not at West Farm
as shown in O.S.) over ladder stile alongside locked farm gate and Notice-board "Public
Footpath to Snorting." Path "Awarded "; well- defined throughout; all stiles and gates in fair
condition. Walked. . . (date) . . . by A. . . . B

 (2) 37. B.R. to Combe. Starts from the Wheatsheaf in N.E. direction over private metalled carriage
road between hedges 120 yards to bridle gate on right. At start, Notice-board on left, "Private
Road. Please Shut All Gates." From first bridle gate distinct path 6 to 8 feet wide along grass
verges of three arable fields to bridle gate; over two meadows, then exit by bridle gate into
Barrow Lane.

  Used by the public for at least 80 years without objection. Tendency of owner to encroach on
grass verges in arable fields. Direction Post is required at start of Bridle road.

 (3) 38. B.R. (continuation of 37). Starts from Barrow Lane by fleidgate (broken), where Direction
Post, "Bridle Road to Combe "; follows closely round east garden wall of Sykes Cottage; via
two bridle gates into Cowleaze Wood; along ride through woods between banks and out by
third bridle gate; bears round Spray Coppice into main Wotton-Combe road by fourth hunting
gate (obstructed wire) where is Direction Post, "Bridle Road to Wotton" (requires repainting).
First bridle gate by Sykes Cottage repaired by County Council 1926. 37. and 38. walked (or
ridden) ... (date) . . . by C.. . . D..

[14]
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6. PREVIOUS SURVEYS
Where a previous Map and Schedule of all public rights of way have been made, there will, of course, be
no necessity to make a complete survey again. It will only be necessary to perambulate all paths again,
and to bring the previous Map and Schedule up to date, keeping in mind the provisions of the new Act
and these instructions in order to secure uniformity of presentation.

7. ANNUAL REVIEW
All public paths should be systematically perambulated once a year, and a report should be presented to
the Parish Council upon their condition at each perambulation. It is suggested that Rogation Sunday might
be a suitable day for this annual perambulation, as it is already associated with the ancient custom of
"beating the bounds."

The copy of the original schedule kept by the Parish Council should be amended in the light of changes
made (if any) in the "definitive" map deposited by the Surveying Authority, but on no other account. If
any supplementary notes are required as a result of an annual review, they can be made on separate cards,
loose-leaf sheets or pages, and should be signed and dated, and a copy kept before they are sent to the
County Council for action.

8. THE RIGHTS OF WAY ACT, 1932
For the purpose of surveying and surveillance how far is the Rights of Way Act, 1932, affected by the
new Act?

(i)  The principle that a public right of way can arise by presumed dedication will not be affected.
(ii) Under the 1932 Act it was necessary in some cases (for example, where the land over which the

path runs has been in the possession of someone who could not dedicate a public right of way over
it, such as a tenant for life under a family settlement) to prove 40 years' public use (instead of 20)
to establish dedication. This distinction is abolished by the new Act, and 20 years' use will be
sufficient in all cases.

(iii) The right of the owner under Section 1 (3) and (5) to erect notices will still remain, and Parish
Councils should be alert to challenge notices erected by owners on public paths.

[15]
(iv) Section 1 (4) which gave an owner the right to deposit maps and statements and statutory

declarations admitting or denying the public nature of rights of way, will remain but will be
ineffective in respect of paths shown as public on the definitive map and all new paths created by
public path agreements or orders under the New Act.

(v) Section 1 (7) which explains the incapacity of a Corporation, etc., in possession of land for public
or statutory purposes to dedicate a right of way where this would be incompatible with such public
or statutory purposes; Section 1 (8) which defines land as including land covered with water; Section
2 (2) which states that there is nothing to prevent the dedication of a highway being presumed on
proof of user for any less period than 20 years, etc.; Section 3 which empowers Courts to take into
consideration any map, plan or other relevant document that is tendered in evidence; and Section
4 which safeguards the interests of the person entitled to a remainder or reversion of the property,
will all remain operative.

9. CONCLUSION
The first complete survey will constitute a kind of "Domesday" book of Rights of Way, but its value will
depend on its accuracy. The more thorough the preparatory work, the less trouble subsequently to all
concerned. Carefully prepared maps and notes will furnish reliable information to the Surveying Authority.
Careless work may lead to protracted, vexatious, and expensive disputes. At the periodic revision the
District and Parish Councils may again be called upon to supply information, and they will therefore have
to keep in touch with local developments. The powers given to Borough and District Councils to create
new public paths will mean that they must keep themselves informed of new local needs.

 Although the legal responsibility for maintaining all public paths, which has been stated to include
the removal of obstructions, is placed clearly on the Highway Authority, the Act does not repeal Section
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13 (2) of the Local Government Act, 1894, or Section 26 of the same Act. Parish Councils therefore fore
still have powers under Section 13 (2) to carry out minor repairs and will undoubtedly be expected to use
them. They will be well advised to do so in their own interests: -

(i)  In order to retain one of their most important functions;
(ii) because they should be able to carry out such minor repairs more quickly and cheaply than the

higher authority.

 [16]
Similarly, District Councils still have a duty, under Section 26, to remove obstructions. If these Councils

cease to exercise these functions, they are bound to lose touch with local needs and developments, and
to that extent will find it more difficult to represent the real needs of the locality for new paths. diversions,
etc. Although the duty of creating new paths is laid on the District Councils by the new Act, it is highly
desirable that Parish Councils should report the need for new footpaths and obstructions of existing ones
to the District Councils, and cases of serious lack of repair to the County Council.

The Commons, Open Spaces and Footpaths Preservation Society will continue to give advice to its
members on any doubtful points that may arise and will be pleased to assist with legal advice any other
local authority in serious difficulty over this survey.

Councils will find their general powers with regard to the preservation and repair of footpaths described
in two pamphlets, issued free to members of the Society, entitled respectively (1) The Maintenance of
Public Ways, and (2) The Powers and Duties of Parish Councils with Regard to Public Rights of Way.
These can be obtained on application to the Secretary, 71 Eccleston Square, Westminster, S.W.1. These
pamphlets have been revised in the light of the new Act and will shortly be re-issued.
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 CIRCULAR No. 91 of  1950
MINISTRY OF TOWN AND COUNTRY PLANNING.

32, ST. JAMES'S SQUARE.

LONDON, S.W.1.

30th June, 1950.

To: Local Authorities  (England and Wales)

SIR,

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949

PUBLIC RIGHTS OF WAY
1.  I am directed by the Minister of Town and Country Planning to refer to Part IV of the National Parks
and Access to the Countryside Act, 1949. and to enclose copies of the National Parks and Access to the.
Countryside Regulations, 1950. These Regulations deal with matters arising under various parts of the
Act and a further circular will be addressed to local authorities later. This circular is confined to questions
arising under Part IV.

2.  Local authorities have now received copies of Circular No. 81 and the memorandum on the Rights
of Way Survey. These dealt specially 'with the collection and recording of material for the Survey up to
the point at which it is to be sent to the "surveying authority ". The object of the present circular is to
help surveying authorities on the subsequent stages of the survey, and to refer to certain points on the
remainder of Part IV of the Act. For convenience, the comments follow the broad divisions of Part IV,
namely Survey (Sections 27-38); Creation, Diversion and Closure of Public Paths (Sections 39-46); liability
for repair and miscellaneous matters (Sections 47-50 and 56-58), and Long-Distance Routes (Sections
51-55).

3.  The Minister does not intend to issue a general explanatory memorandum on Part IV of the Act, but
he will issue circulars as required.

Survey
4.  The National Parks and Access to the Countryside Regulations, 1950, Part II, Paragraph 4, prescribe
a scale of not less than 2½ in. to the mile for draft, provisional and definitive maps. The Minister considers
that the minimum scale will ordinarily be suitable, with insets where necessary on a scale of 6 in. or 25 in.
to the mile. Surveying authorities are asked to make use of Ordnance Survey maps for the purpose.

5.  Surveying authorities are required to put on the draft map paths over which they consider rights of
way exist or are reasonably alleged to exist. All the paths likely to come forward for serious consideration
should, if possible. be included in the draft map, and border-line cases should be decided in favour of
inclusion rather than omission at the first stage.

6.  The phrase "road used as a public path" which is defined in Section 27 is intended to describe highways
such as the Berkshire Ridgeway, and other "green ways" which are now mainly used as footpaths and
bridleways. although greater public rights of passage over them exist or are alleged to exist.

7.  Some doubt may arise as to the matter which should be included in the statement referred to in Section
27 (4). A balance has to be struck between putting in particulars which may be impossible to establish, if
challenged, and omitting particulars. which will, if omitted, be brought forward subsequently by interested
persons. When the position or width of a path is defined in an award (or order or agreement under' this
Act), or other legal document, it is desirable that the statement should include the relevant details. Where
there is no legal authority, but practical reasons make it desirable to define more accurately than is possible
on the map the actual land over which the public. are alleged to have rights or that a limitation or condition
on the exercise of the public rights should be specifically stated, it would be advisable to include particulars
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of these matters in the statement where there is not likely to be any dispute about the facts. Whether or
not such particulars should still be included in the statement even though there may be dispute about the
facts must depend on the circumstances of the particular case. If a good deal of trouble is likely to arise
from leaving certain particulars unsettled, it would be worth while to risk some difficulty in attempting
to settle them by the statement.

8. The Minister does not propose to make regulations under Section 38 as to the method of recording
particulars in the statement unless experience shows this to be necessary. For the purpose of identifying
details in the statement, the symbols recommended in the pamphlet on the Rights of Way Survey should
be adopted.

9.  When the definitive map is prepared under Section 32. surveying authorities are asked to furnish the
Minister with two copies.

10.  In order to facilitate the periodical revision of maps, surveying authorities should arrange with district
councils to send them copies of any orders creating, diverting, or closing paths in their area.

Creation, Diversion and Closure of Public Paths
11. Authorities who may exercise the powers of the Act to make, divert or close public paths, should
ensure that all the important interests likely to be affected are consulted before orders are submitted to
the Minister for approval. These authorities are required by the Act to secure the agreement of the planning
authorities for the area (when they are not the same) before exercising their powers in any particular case.
They should consult with the Provincial Land Commissioners of the Ministry of Agriculture and Fisheries
before agreeing to the creation or diversion of a path which is likely to affect agricultural interests. If the
creation or diversion of a path involves the creation of a new access on to a trunk road, they should consult
the Divisional Road Engineer of the Ministry of Transport.

12. Although, where paths are created by order, there is an opportunity for public representation and
objection, and special Parliamentary procedure is available for the protection of statutory undertakers,
authorities should consult bodies such as the British Railways or the Inland Waterways Executive when
their interests are affected, to secure as much agreement as possible before making an order. They should
also consult Catchment Boards and other land drainage authorities wherever a proposed path would cross
or affect the works of such authorities.

13. Similar consultations will be necessary where authorities create paths by agreement: it may also be
appropriate to consult any private interests who might be affected by such an agreement.

14. There will be some cases in which either the powers of Sections 42 and 43 of the National Parks Act
or the powers of Section 49 of the 1947 Act could be used to divert or close a path. Where a case clearly
falls within the scope of Section 42 or 43 of the National Parks Act, it would be simpler and more
appropriate for that procedure to be used.

Liability for Repair and Miscellaneous Matters
15. The Act now places the primary responsibility for the repair of public paths on highway authorities.
The Minister does not wish to lay down in detail a standard to be adopted for the various kinds of paths.
No practical difficulty should be found in adopting a treatment suitable to the reasonable requirements
of those who use the path; whatever is done should harmonise with the surroundings, in appearance and
in general character. Where country paths are used constantly as part of everyday life (going to the station,
the church, or the shops), there is much to be said for maintaining or even making them up so that. they
are not only usable but convenient for all persons and in all weathers, and indeed it may be essential to
do so. But there are many country paths or tracks, which, apart from occasional obstruction or failure,
virtually maintain themselves. Metalling or other making up in such cases would be unnecessary, and
nothing more than minor attention will be needed from one year's end to another. Where paths are used
mainly for pleasure by ramblers, it will no doubt generally be sufficient that they should be free from
obstructions or impassable water or mud, and that they should be inconspicuously but sufficiently
signposted or marked where necessary. The main consideration is clearly that they should serve their
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purpose, whether business or pleasure, and not that they should conform to some arbitrary standard of
construction.

16. While Section 56 now makes it possible for farmers to plough up paths where the needs of agriculture
make this necessary, subject to prior notification of the highway authority, the Minister would remind
authorities that this does not legalise previous ploughing up of paths except where there was a specific
right to do so. He would ask authorities not only to be vigilant to ensure that the provisions of Section
56 as to prior notification and speedy restoration are complied with in the future, but also to make use
of their powers under this Section to secure the restoration of paths which were ploughed up during the
war. No doubt information about such paths will come to light in the course of the survey.

17. Certain County Councils have not thought it desirable to make byelaws under Section 249 of the Local
Government Act, 1933. controlling the keeping of bulls in fields or enclosures across which a footpath
runs. Danger to the public undoubtedly may arise when bulls are kept in fields or enclosures of normal
size through which a public path runs, and the authorities who have not already done so should consider
in the light of local circumstances whether it is desirable to make byelaws to cover such cases.

Long-Distance Routes
18. The National Parks Commission will approach the local authorities concerned for information and
for consultations under Section 51 (4) of the Act as occasion arises. It will be appreciated that until the
surveys of rights of way have been completed, and indeed, until definitive maps are available, the
Commission will need certain information about paths which only the surveying authorities will have
readily available, or can obtain. The Minister hopes that when such authorities are approached by the
Commission, they will give all the help they can.

I am, Sir,

Your obedient Servant,

E. H. T. WILTSHIRE.

CIRCULAR No. 20 of  1951
MINISTRY OF LOCAL GOVERNMENT AND PLANNING.

23, SAVILE ROW

LONDON, W.1.

21st May, 1951

To: Local Authorities  (England and Wales)

SIR,

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949

PUBLIC RIGHTS OF WAY

SURVEY OF PUBLIC RIGHTS OF WAY.

LAND OCCUPIED BY SERVICE DEPARTMENTS
1. I am directed by the Minister of Local Government and Planning to refer to the Survey of Public
Rights of Way which is being carried out under the provisions of Section 27 of the above named Act and
about which Ministry of Town and Country Planning Circulars Nos. 81 and 91 have already been issued.

2. in some areas local authorities have had difficulty in collecting information about Rights of Way which
subsist or are alleged to subsist over land occupied by Government Departments, particularly land held
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by the Service Departments where security considerations arise. Arrangements have now been made with
the Departments concerned who have agreed to help local authorities either by allowing access for the
purposes of the survey or, if this is not possible, by providing what information they can about any paths
over their land.

3. The arrangements with the Departments are as follows:-

   (a) Admiralty: The Local Surveyor of Lands (see Appendix 1) should be approached.
   (b) War Office: The Command Land Agent (see Appendix 2) should be approached.
   (c) Air Ministry: The Superintending Engineer of the Works Area (see Appendix 3) should be

approached. (In this connection it should be noted that in the past the Air Ministry have notified
parish Councils of any closure or diversion of footpaths under the Defence Act, 1842. In future
they will notify County Councils who are asked to inform the parish and district councils concerned.)

 (d) Ministry of Supply:
 (i) Application should be made to Ministry of Supply Headquarters (F.5.D.) Shell-Mex House,

Strand, London, W.C.2, for information about any permanent or temporary closures of paths
of which the local authorities are not already aware.

 (ii) Application should be made to Local Superintendents for access over land. Access may on
occasion be given but the Department will not be held liable for any damage or injury to any
person who gets access under these arrangements to rights of way which have been temporarily
stopped up. Where access cannot be given the Local Superintendent will provide information
about the condition and location of paths temporarily closed.

 (e)  Ministry of Civil Aviation: Local Authorities should write to Ministry of Civil Aviation Headquarters,
Ariel House, Theobalds Road, London, W.C.l. When writing to the Ministry of Civil Aviation, local
authorities are asked to give Grid references related to the Ordnance Survey Maps or other adequate
means of identifying the paths in question.

4.  It is hoped that these arrangements will help authorities in completing their survey and that authorities
will inform parish councils where appropriate.

I am, Sir,

Your obedient Servant,

E. H. T. WILTSHIRE.

[Text of appendices not reproduced.]

CIRCULAR No 53/1952
Ministry of Housing and Local Government

Whitehall

London, S.W.1.

23rd June, 1952

To County Councils (England and Wales) and County Boroughs who have adopted the Survey provisions
of Part IV of the Act.

Sir,

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949
I am directed by the Minister of Housing and Local Government to refer to Part IV of the National Parks
and Access to the Countryside Act, 1949 and to enclose, for your use as surveying authority, copies of
The Public Rights of Way (Applications to Quarter Sessions) Regulations 1952 which have been made
by the Home Office under subsection (2) of Section 31. Copies of these Regulations have already been
sent by the Home Office to Clerks of the Peace.
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It is unlikely that all the people affected will be aware of their rights under the Act and I am to ask that
your notice of the preparation of the Provisional Map under Section 31 should mention the rights of
owners, lessees and occupiers under Section 31(1), and should whenever possible state the committee
and court to which they should apply. It might also be helpful if the full provisions of Section 31(1) and
the enclosed Regulations were open for inspection by the public along with the Provisional Map.

I am also to ask that when serving any notices of determinations under subsection (3) of Section 29 or
decisions under sub-section 4(b) of that section you will where appropriate include a reminder that there
is an opportunity for appeal under subsection (5) and that notice of appeal should be made within 28 days
and sent to both the surveying authority and the Secretary of the Ministry at the above address. Again it
might be helpful if authorities who have still to publish draft maps arrange for the provisions of Section
29 to be on view with the maps.

I am, Sir,

Your obedient Servant,

E. H. T. WILTSHIRE.

CIRCULAR No. 58/1953

MINISTRY OF HOUSING AND LOCAL GOVERNMENT,

WHITEHALL,

LONDON, S.W.1.

14th October, 1953.

To County Councils and Councils of County Boroughs, England

SIR,

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949
I am directed by the Minister of Housing and Local Government to refer to the Survey of Public Rights
of Way about which Circulars Nos. 81 and 91 and 53/52 have already been issued.

Since the preparation of the first Draft Maps was completed, the Minister's attention has been drawn
to several problems which have been encountered in arranging for the deposit of the maps, in giving
notice of their preparation and in dealing with objections and representations. He thinks it may be of
assistance to surveying authorities to know of these difficulties, and of certain ways in which it has been
found possible to overcome them.

Most of the problems to which his attention has been drawn concern the arrangements for the deposit
of the Draft Map, and the first of these is one mentioned by the Central Rights of Way Committee. They
report that in some areas where Draft Maps have already been published, it has been impossible for
members of the public to inspect the maps out of normal working hours, and those most interested-
particularly if they live or work outside the area-have had to take time off from work to see the maps.
The difficulty has been met in some areas by depositing copies of the map in places such as public libraries
which stay open after normal working hours-in other areas by displaying the maps in the office windows,
usually a different section being displayed each month in view of the size of the maps, with the remainder
available for inspection within the office. In others, special arrangements have been made for particular
persons or representatives of voluntary bodies to inspect the Draft Map in its normal place of display,
but during out-of-office hours.

Circular 53/1952



BBR05 Superseded definitive map legislation at 20 May 2013 53

 Surveying authorities will no doubt agree that whatever arrangements are made for publication, the
aim is to enable as many persons as possible to inspect the maps. They are therefore urged to ensure that
the maps are displayed in places in the parishes which are generally accessible, and that good publicity is
given locally. If for any reason deposit in parishes is not practicable, it seems to the Minister especially
desirable that notices should be posted in the parish, saying where the maps can be inspected, and that
the Parish Council or Meeting should be sent a copy of the notice. It would be helpful to members of the
public if similar arrangements could be made for publicising any modifications to the Draft Map which
the surveying authority determine to make.

Although it was suggested in Circular No. 53/52 that it might be helpful if authorities who still have
to publish Draft Maps were to arrange for the provisions of Section 29 to be on view with the maps, maps
are being displayed in some areas without any explanation. People inspecting the maps may not always
be conversant with the provisions of the Act and it is hoped that surveying authorities will ensure that
where a map is displayed, a brief explanation of its purpose, of the rights of landowners under Section
29(2) and of the objection procedure, is also exhibited.

The Minister has on several occasions been asked for guidance as to who would be the most suitable
person for appointment to hear objections. While he does not wish to urge any particular course on
surveying authorities, he thinks it may be of assistance to those who have not yet made their appointments
to know of the various arrangements which have already been made. Those of which the Minister is aware,
all of which seem to be satisfactory, include the appointment both of members of committees of the
county councils; e.g. the Roads and Bridges Committee, and of independent persons, for example the
former Clerk and a retired barrister. The County Councils Association have suggested in the light of
experience that as the parties to the Hearing are often represented by lawyers, there is some advantage in
appointing people who have legal experience or who are accustomed to presiding at Magistrates' Courts.

The Minister is sure that surveying authorities will so conduct their Hearings that all objectors feel that
they have had a full and satisfactory opportunity to make their case. A friendly and helpful attitude on
the part of the person holding the Hearing can be combined with sufficient formality to ensure that all
the points are given due consideration. The Minister also hopes that authorities will do their best to arrange
Hearings so that all concerned can attend. Where difficulty arises because witnesses cannot be present,
there is nothing to preclude the surveying authority from considering written evidence; it is for them to
decide how much weight to attach to any of it.

The Minister understands that some authorities who are publishing their Draft Maps in parts are having
difficulty in dealing with objections and representations about paths which cross from one part to another.
A simple solution which has been suggested is to allow the production of evidence relating to the whole
length of the path, including such part of it as is outside the Draft Map under review, since such evidence
is clearly relevant to the length of path under discussion and should be treated as admissible.

Representations or objections to the effect that a way shown on a Draft Map as a "bridleway" is in fact
a "road used as a public path ", or vice versa, have sometimes been made, presumably with a view to
establishing the existence or absence of public rights other than on foot or on horseback; and on occasions
the view has been expressed that, the provisions of Section 27 (6) and Section 32 (4) are conflicting. The
Minister thinks that the following comments might be helpful; it will be understood that any question on
the interpretation of the Act is a matter for the Courts.

The survey provisions of the Act are only directed to establishing the existence of such rights of way
as are proper to footpaths and bridleways, and are not intended to settle the question whether the public
have any other rights over such ways (e.g. a right of way for wheeled traffic). The surveying authorities
are also required to show any way which in their, opinion was 'a road used as a public path', that is to say
a highway which is used mainly but not entirely for walking or riding (e.g. a Green Way such as the
Berkshire Ridgeway). Section 27 (6) gives a legal definition of both a 'bridleway' and a 'road used as a
public path' but whether a way is shown as a 'bridleway' or as a 'road used as a public path' the survey will
only determine (in the words of Section 32 (4)) 'that the public had thereover a right of way on foot and
a right of way on horseback or leading a horse'. It has been suggested in some quarters that a Definitive
Map showing a way as a 'road used as a public path' would provide prima facie evidence on the question
of rights other than on foot or on horseback, but it is difficult to see that a Court would accept such
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evidence in the face of the specific provision of Section 32 (4) that 'this paragraph shall be without prejudice
.to any question whether the public had any right of way other than the rights aforesaid'.

Enquiries have been made about the size of Definitive Maps. As surveying authorities will be aware,
Section 32 (3) provides that copies of the Definitive Map and Statement shall be supplied to the Minister
and they were asked, in paragraph 9 of Circular 91, for two copies. The maps supplied should be of a
convenient size for storage and surveying authorities should ensure that the copies are not in units larger
than two 2½" sheets (if the minimum scale prescribed by the Regulations is used), or four 6" sheets (if
the larger scale is used).

County Borough Councils who may decide under Section 35 (2) of the Act to adopt the survey
provisions are asked to let the Minister know as soon as they have passed the necessary resolution so that
he may arrange for copies of any relevant circulars and other documents to be supplied to them. For the
same reason any county borough councils who have already adopted the survey provisions and have not
yet notified the Minister, are asked to do so now. In view of the provisions of subsection (5) (c) of Section
35 it would be of assistance if, when notifying the Minister, Councils would give the date of their resolution.

I am, Sir,

Your obedient Servant,

E. H. T. WILTSHIRE.

CIRCULAR 44/1968

Circular 44/68 (Ministry of Housing and Local Government)

Circular 37/68 (Welsh Office)

2nd August 1968

Countryside Act 1968
[Only paragraphs 74-78 included here.]

Schedule 3

Part II : Revision of Maps and Statements
74. Surveying authorities are asked to include in the notice of the preparation of the draft revision map
(subsection 4(1)) the reference numbers of any public paths or roads used as public paths deleted from
the definitive map as a result of the consideration of any new evidence, or of evidence not previously
considered, showing that there was no public right of way over land shown on the map as a public path
or as a road used as a public path.

Part III: Roads used as Public Paths
75. Surveying authorities are asked to take account of the following points when considering the
reclassification of roads used as public paths.

76. The intention of the special review is to establish in the first instance what public rights exist over
these roads. It should be borne in mind that Road Traffic Regulation Orders may subsequently be made
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restricting traffic on the roads and the fact that a road may not be suitable for all traffic need not deter
the authority from an initial classification as a "byway open to all traffic".

77. Consultation with neighbouring authorities is advisable where roads cross boundaries to ensure that
they are treated similarly. Surveying authorities are also advised to consult any other local interests which
may be affected before they make any proposals, and also the following national bodies.

The Auto-cycle Union

The Automobile Association

The British Horse Society

The British Motor Cyclists Federation

The Commons, Open Spaces and Footpaths Preservation Society

The Country Landowners' Association

The Cyclists' Touring Club

The National Farmers' Union

The Ramblers' Association

The Royal Automobile Club

78. Ministers hope that the special review will be begun as soon as possible and that it will be completed
in three years.

CIRCULAR 22/1970

Circular 22/70 (Ministry of Housing and Local Government)

Circular 32/70 (Welsh Office)

19th May 1970

Sir,

The National Parks and Access to the Countryside Act 1949

The Countryside Act 1968

The National Parks and Access to the Countryside (Amendment) Regulations
1970
1. We are directed by the Minister of Housing and Local Government and the Secretary of State for
Wales to enclose for the information of the Council a copy of the National Parks and Access to the
Countryside (Amendment) Regulations 1970 which come into operation on 26th May 1970.

2. The regulations replace regulation 5 of the National Parks and Access to the Countryside Regulations
1950, as amended. The provisions of that regulation, providing alternative forms of notation for rights
of way maps under Part IV of the National Parks and Access to the Countryside Act 1949, to facilitate
their reproduction in monochrome, are repeated with an amendment to provide forms of notation as
respects byways open to all traffic. A byway open to all traffic is one of 3 descriptions under which roads
used as a public path are to be reclassified in reviews of rights of way maps carried out under Part IV of
the Act of 1949, in accordance with the provisions of Schedule 3 to the Countryside Act 1968.
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3. Since a road used as a public path and a byway open to all traffic will not be shown on the same rights
of way map, the same forms of notation are used for both. It is important, however, in order to avoid the
possibility of confusion arising from familiarity with the forms of notation for a road used as a public
path, that a map which shows a byway open to all traffic should contain a key to the notation used thereon.

4. The symbols CRF or CRB have been used on some survey maps alongside the notation for roads
used as public paths. They will no longer apply where reclassification is to a footpath or bridleway but if
desired the letters CR may be retained along the notation for a byway open to all traffic.

Revision of maps and statements
5. In Part I of Schedule 3 of the Countryside Act 1968, an amendment was made to section 33 of the
National Parks and Access to the Countryside Act 1949 in order to enable mistakes which had been made
in preparing a definitive map to be corrected on review. Under that provision the matters to which a local
authority must have regard in carrying out a review include any new evidence-it must not be evidence
previously considered. The evidence must show that there was no public right of way over land shown
on the map as a public path, or as a road used as a public path, at the time the way was recorded, or that
any other particulars in the map or statement were not correctly recorded. (Such evidence must have been
discovered by the authority within the period laid down, ie, between the relevant date of the earliest
definitive map or the last date of review and the date of the current review).

6. In considering what action, if any, should be taken on the review in the light of any new evidence,
local authorities should consider carefully the nature of the evidence. In the Ministers' view, the only sort
of evidence to which the local authorities can have regard to correct a mistake is that which shows
conclusively that there was no public right of way over the land shown on the map as a public path, or
that any other particulars in the map or statement are not as shown. Where the evidence is merely that of
witnesses asserting that there was no right of way, this would not be sufficient to justify the deletion of
the right of way and no action should be taken by the local authority. Such evidence would have been
considered at the previous stage of map making. If no such evidence was then considered, and there is
no valid reason why it was not then produced, it cannot amount to the new evidence now required.
Deletion would be justified only if the new evidence satisfied the local authority that they had misconstrued
the original evidence and, on a proper view of the original evidence, ought to have decided that no right
of way existed; for example, evidence such as that given in Morgan v. Hertfordshire County Council
((1965) LGR 456). There is no obligation on local authorities to try and supplement any evidence which
is put before them with a view to 'discovering' conclusive evidence.

Advertisement of public path information
7. The Ministers' attention has been drawn to difficulties experienced by members of the public wishing
to obtain information about public paths. One of the main purposes of the survey of public rights of way
was to record the position of existing public rights of way so that the public could be aware of the paths
available to them. Although copies of definitive maps are held in the offices of surveying authorities and
the district council offices of the areas concerned, many people are not able to visit these places during
normal office hours.

8.  Local authorities are reminded therefore of the need to make this information accessible to the public.
This could be done for example by displaying maps with public paths marked on them outside council
offices, or in suitable office windows and by making similar maps, or copies of definitive maps if
mechanical copying is practicable, readily available in public libraries.

We are, Sir, your obedient Servants,

B TAYLOR, Assistant Secretary.

J L PALMER, Assistant Secretary.

The Clerk of the Authority

County Councils
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County Borough Councils

other Local Authorities (without the document referred to in paragraph 1 above), England and Wales

London Borough Councils

CIRCULAR 123/1977

Circular 123/77 (Department of the Environment)

Circular 187/77  (Welsh Office)

12 December 1977

Sir,

Roads used as Public Paths
1. We are directed by the Secretary of State for the Environment and the Secretary of State for Wales
to refer to the reclassification of "roads used as public paths" (RUPPs) in the special review under Part
III of Schedule 3 to the Countryside Act 1968 and to the Court of Appeal's decision in the case of Hood
v the Secretary of State for the Environment. The Court of Appeal held that, in the absence of new
evidence, or evidence not previously considered by the surveying authority (described as "new evidence"
in the sub-paragraphs below), a RUPP could not be reclassified at a special review as a footpath because
of the conclusive presumption contained in Section 32(4)(b) of the National Parks and Access to the
Countryside Act 1949 that there are equestrian rights over a RUPP.

2.  This Circular explains how, in the view of the Secretaries of State, the decision of the Court of Appeal
affects the special review.

3. The decision has no effect on any reclassification of a RUPP (or any objection to such a reclassification)
which is based on "new evidence", within the terms of Section 33 of the 1949 Act as amended by Part I
of Schedule 3 to the 1968 Act.

4. Where there is no claim to "new evidence" the Secretaries of State are advised that in their
consideration of objections they could not uphold the council's reclassification from a RUPP to a footpath
in circumstances other than those described in sub-paragraph (b)(ii) below. It therefore appears to them
that the effect upon their consideration of objections is as follows:

(a)   If a council has reclassified a RUPP as a footpath and an objector claims that it should be shown
as a bridleway, the Secretaries of State must (in the absence of "new evidence") direct the council
to reclassify it as a bridleway.

(b) (i)  If a council has reclassified a RUPP as a footpath and an objector claims that it should be shown
as a byway open to all traffic, then, provided that the tests laid down in paragraph 10 of Part III of
Schedule 3 to the 1968 Act are satisfied, the Secretaries of State must (in the absence of "new
evidence") direct the Council to reclassify it as a byway open to all traffic.

   (ii) But if these tests are not satisfied, then, since the Secretaries of State take the view that they may
only consider and determine the objection before them, and have no power to direct any
reclassification other than that sought in that objection, the way must remain on the map reclassified
as a footpath.

(c)  If a council has reclassified a RUPP as a byway open to all traffic or a bridleway and there is an
objection that it should have been reclassified as a footpath, the Secretaries of State cannot (in the
absence of "new evidence") give effect to that objection.

5. County councils who have not yet published a draft map for the special review are asked to take
account of the Court's decision when reclassifying RUPPs, and in publishing the draft map to make clear
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the classes of objection to which the Secretaries of State consider themselves now unable to give effect,
as mentioned above. Where a draft map has been published, the Secretaries of State will similarly be
notifying those who have made objections which fall into these classes and are not clearly based on "new
evidence".

6. There will, however, be cases where some former RUPPs will be shown as footpaths on definitive
maps resulting from the special review. This could be the case where the special review was completed
prior to the Hood decision. It may also happen in the future where for instance a county council, otherwise
than as the result of "new evidence", reclassifies a RUPP as a footpath and no objection is made, (or, if
one is, the Secretary of State has not given effect to it). In such a case it appears to be open to the county
council at their next general review to have regard to the Court's decision and consider the use of their
powers under Part I of Schedule 3 to the 1968 Act (amendment to Section 33 of the 1949 Act) to restore
the footpath to its former status of RUPP-though they appear to have no power to reclassify it a second
time. In the meantime the Secretaries of State consider it desirable that county councils should, on the
definitive maps resulting from the special review, put some suitable note against such footpaths in order
that the general public may be aware of the position.

7. The Secretaries of State recognise that certain anomalies are inherent in the position as described
above. If experience shows that a significant number of these cannot be dealt with satisfactorily under
local authorities' other powers in consultation with the various interests concerned the Secretaries of State
will be willing in due course to consider the possibility of amending legislation.

We are, Sir, your obedient Servants,

MISS J E COLLINS, Senior Principal

B H EVANS, Assistant Secretary
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Department of the Environment, Transport and the Regions 

 

Environment Act 1995 Water Industry Act 1991 

 

Code of Practice on Conservation, Access and Recreation: Guidance for the Environment 

Agency and Water and Sewerage Undertakers 

 

1. INTRODUCTION 
 

1.1 This code of practice gives guidance to water undertakers, sewerage undertakers and the 

Environment Agency ('the relevant bodies') on matters which they should consider when 

carrying out their duties in respect of conservation, access and recreation in relation to the 

functions described under paragraph 1.6 below.  

 

1.2 The duties of water and sewerage undertakers are in sections 3 to 5 of the Water Industry Act 

1991, and those of the Environment Agency ('the Agency') in sections 7 to 9 of the Environment 

Act 1995. The guidance also relates to the Agency's duties specifically with respect to water 

under section 6(1) of the 1995 Act. 

 

1.3 These duties involve:  

 

* the conservation and enhancement of natural beauty and the conservation of flora, fauna and 

geological or physiographical features of special interest  

 

* the protection and conservation of buildings, sites and objects of archaeological, architectural, 

engineering (in the case of the Agency) or historic interest  

 

* the effect of any proposals on the beauty or amenity of any rural or urban area or on any flora, 

fauna, features, buildings, sites or objects  

 

* in the case of the Agency, the effect which any proposals would have on the economic and 

social well-being of local communities in rural areas  

 

* the maintenance of public freedom of access to places of natural beauty and to buildings, sites 

or objects of archaeological, architectural or historic interest  

 

* the availability of water and associated land to which the relevant bodies have rights for 

recreational purposes, taking into account the needs of disabled people  

 

* additional environmental duties with respect to sites of special interest.  

 

1.4 The Agency also has a more general duty to promote the conservation and recreational use of 

inland and coastal waters, and associated land. 

 

1.5 The relevant bodies must discharge their duties in respect of conservation, access and 

recreation so far as may be consistent with their statutory functions. The duties apply wherever 

the relevant bodies are formulating or considering proposals relating to their functions - other 

than the recreational duties of the undertakers and the Agency under section 3(5) of the Water 



Industry Act 1991 and section 7(4) of the Environment Act 1995 respectively. Those recreational 

duties apply where the relevant bodies have rights to the use of water or associated land. 

 

1.6 The guidance in the Code applies to the water and sewerage undertakers in respect of all their 

functions. It also applies to management by undertakers of their protected land. It applies to the 

Agency as regards its functions in respect of water resources management; control of pollution of 

water resources; flood defence; land and works powers; fisheries; and its functions as a 

navigation, harbour and conservancy authority (and local legislation relating to those functions). 

 

1.7 The Code applies to water undertakers and sewerage undertakers whose area of appointment 

is not wholly or mainly in Wales. It applies to the Agency in so far as its functions are carried out 

in England. 

 

1.8 The Code is complemented by the Code of Practice on Environmental Procedures for Flood 

Defence Operating Authorities published by the Ministry of Agriculture Fisheries and Food and 

the Welsh Office in December 1996. 

 

1.9 The Code is approved by the Secretary of State for the Environment, Transport and the 

Regions and the Minister of Agriculture Fisheries and Food under powers in section 5 of the 

Water Industry Act 1991 and section 9 of the Environment Act 1995. 

 

1.10 The Environment Agency must have regard to the Code in carrying out its duties under 

sections 6(1), 7 and 8 of the Environment Act 1995. For the water and sewerage undertakers, 

failure to comply with any provision of the Code will not of itself constitute a breach of the 

duties imposed on them by sections 3 and 4 of the Water Industry Act 1991. However, the 

Secretary of State for the Environment, Transport and the Regions and the Minister of 

Agriculture, Fisheries and Food must take into account whether there has been or is likely to be 

any contravention of the Code in determining how they should exercise their powers in relation 

to the undertakers. 

 

1.11 The Code is monitored by the Government's Standing Committee on Conservation, Access 

and Recreation. 

 

1.12 Section 2 of the Code covers general steps to be taken by the relevant bodies. It is followed 

by sections on Conservation, Access and Recreation and the further environmental duties with 

regard to Sites of Special Scientific Interest, National Parks and the Broads. Section 7 sets out 

other legislation and guidance which the relevant bodies will need to take into account. 



2. GENERAL MATTERS 
 

2.1 In carrying out their duties in respect of conservation, access and recreation, the relevant 

bodies should seek to contribute to the over-arching objective of achieving sustainable 

development. This concerns ensuring a better quality of life for everyone, now and for 

generations to come. It involves taking a long-term view, and an integrated approach, to the way 

we work through considering the social, environmental and economic impacts of our actions. 

(See also paragraphs 7.2 to 7.6) 

 

2.2 The extent to which biodiversity is becoming integrated into policies and programmes is a 

key test of sustainable development. The relevant bodies should take account of biodiversity 

when devising or revising their environmental management systems (EMS), as well as seeking to 

foster biodiversity in the other ways described in this Code. They should consider reporting on 

their actions to conserve and enhance biodiversity, particularly national and local biodiversity 

targets, as part of their EMS reporting. (See also paragraph 7.15 to 7.16.)  

 

Integrated approach 

 

2.3 The relevant bodies should carry out their conservation, access and recreation duties within 

the framework of an integrated approach to management of the environment. Conflicting 

demands may arise between these duties and operational considerations. There may also be 

differing objectives both between and within the fields of conservation, access and recreation. 

The relevant bodies should seek to reconcile these considerations through the preparation of land 

use and management plans. 

 

2.4 The relevant bodies should make assessments of the environmental value of their sites and 

the suitability of land for different uses in respect of conservation, access and recreation. Land 

use and management plans should be drawn up following consultation with relevant interests. 

Relevant bodies should also have detailed plans for individual sites, especially where they are 

subject to pressures from competing uses. Implementation of all plans should be monitored 

closely and they should be regularly reviewed. The relevant bodies may wish to consider the use 

of a database of their sites. 

 

2.5 For the Agency, an integrated approach to management is achieved by Local Environment 

Agency Plans (LEAPs), which cover all aspects of the Agency's functions including water 

abstraction and discharge needs, conservation, access and recreation. Since a LEAP is drawn up 

following consultation with interested bodies and the public, the other relevant bodies will also 

have been involved. The Agency should therefore work with them from the outset in formulating 

conservation, access and recreation policies. LEAPs should present relevant issues, address 

conflicts between uses and identify action needed by the Agency and others to ensure that 

environmental objectives are met. 

Consultation 

 

2.6 The relevant bodies should consult fully, at an early stage, where proposals raise 

conservation, access or recreation issues. This will enable any necessary measures to be 

incorporated in as simple and cost-effective manner as possible. 

 

2.7 Consultation should be at a level (national, regional or local) which is most likely to elicit an 



informed response. The relevant bodies should in particular be aware of the following 

government departments and agencies and non-governmental organisations:  

 

Government Departments, Agencies/NDPBs: 

 

* British Waterways 

 

* CADW: Welsh Historic Monuments Countryside Agency 

 

* Countryside Council for Wales 

 

* English Heritage 

 

* English Nature 

 

* English Sports Council (Sport England) 

 

* Farming and Rural Conservation Agency 

 

* Forestry Commission 

 

* National Forest Company 

 

* National Tourist Boards 

 

* Sports Council for Wales 

Non-governmental organisations: 

 

* Association of Drainage Authorities 

 

* Campaign for the Protection of Rural Wales 

 

* Central Council of Physical Recreation and relevant member organisations 

 

* Council for British Archaeology 

 

* Council for the Protection of Rural England 

 

* Country Landowners Association 

 

* Fieldfare Trust 

 

* National Farmers Union 

 

* Farmers Union of Wales 

 

* National Trust 

 

* Ramblers' Association 



 

* Regional Archaeological Trusts in Wales 

 

* Royal Society for the Protection for Birds 

 

* The Wildlife Trusts 

 

* Welsh Sports Association 

Others: 

 

* local authorities (including local authority archaeologists) 

 

* National Park Authorities and the Broads Authority 

 

* Community Forest teams 

 

It may also be appropriate to consult local user groups, including those representing disabled 

users, landowners and bodies representing industry. 

 

2.8 The relevant bodies should establish mechanisms to ensure regular contact with conservation, 

recreation and sports organisations, which will facilitate discussions on particular proposals as 

they arise. The relevant bodies should also, where appropriate, consult with each other on 

proposals relating to conservation, access and recreation. 

Public information 

 

2.9 Relevant bodies should make available public information on the exercise of their 

conservation, access and recreation duties. They should at least once a year publish a report on 

their activities in these areas, either as a separate report or by including the relevant information 

in a distinct section of their wider environmental report. Reports should be prepared in 

accordance with the Guidance Notes for the Preparation of Annual Conservation, Access and 

Recreation Reports, issued by DETR and the Welsh Office. 

 

2.10 They should also make available to the public, if requested, land use and management plans 

and any policy statements, for example on the carrying out of works, which may be relevant to 

the performance of their environmental and recreational duties. If plans are withheld because of 

sensitive conservation issues, an explanation should be given. In making information available, 

consideration should be given to those members of the public who are disabled. The duties 

placed on providers of goods, services and facilities under the Disability Discrimination Act 

1995 will apply (see paragraphs 7.55 to 7.57). 

Training and data collection 

 

2.11 The relevant bodies should ensure that all their staff understand and demonstrate 

commitment to the body's responsibilities with regard to conservation, access and recreation, and 

training should be provided for staff who are directly involved in these areas. They should also 

ensure that any agents, contractors or consultants understand these responsibilities. To allow 

them to discharge their duties properly, the relevant bodies should make suitable arrangements 

for monitoring, research and the collection and maintenance of survey data and where 

appropriate take into account data provided or collected by other bodies. 



3. CONSERVATION 

GENERAL 

 

3.1 Many of the regular operations of the relevant bodies, including construction of new 

schemes, maintenance works and management of water resources, can have significant 

environmental effects. They may result in direct visual and physical effects on the landscape, 

natural habitats, historic buildings and archaeological remains. The conservation duties apply 

both to land which the relevant bodies own and to areas in which they exercise functions. 

 

3.2 The relevant bodies should have special regard to the requirements of statutory protection 

afforded to some areas, and to some species and their habitats, which carry landscape or 

conservation designations (see also chapter 6 and paragraphs 7.8 to 7.13). 

Conservation of natural beauty 

 

3.3 The relevant bodies should avoid damage arising from any works and land use changes 

which could have an adverse effect on the character of the landscape. Projects should be 

designed to:  

 

* conserve and enhance the landscape character of an area  

 

* use local materials and building styles wherever possible  

 

* if possible plant native species which are appropriate to the site and of local provenance and 

which contribute to the achievement of national or local biodiversity targets.  

Conservation of flora, fauna and geological or physiographical features 

 

3.4 The relevant bodies should assess the potential impact of any proposals on biodiversity and, 

where practicable, make available information on species and habitats from surveys and 

monitoring to local biological record centres, local biodiversity action plans and the National 

Biodiversity Network. The relevant bodies should avoid damage to flora, fauna and geological or 

physiographical features. While different functions will give rise to different requirements in 

respect of nature conservation, some general practices are likely to be relevant to all aspects of 

management and use of the water environment and associated habitats. These are to:  

 

* carry out surveys and consultations to identify sensitive and valuable habitats, plants and 

animals that could be affected  

 

* conserve and where practicable enhance biodiversity having regard to national or local targets  

 

* minimise clearance of natural vegetation; prune or reduce mature trees, where appropriate for 

the tree and site, as an alternative to felling; replace trees with species suitable to the site  

 

* identify trees worthy of protection, for example those of biodiversity value, install appropriate 

fencing and undertake remedial work. More generally, to protect tree roots from compaction or 

severance and branches from fire or breakage by excavators or high-sided vehicles  

 

* retain overhanging trees and fallen trees adjacent to rivers or canals, where they are not 



causing obstruction or adversely affecting the aquatic ecology or likely to enter the river and 

cause a flood hazard  

 

* maintain hedgerows (see also paragraph 7.21)  

 

* retain and protect existing ground cover plants, where practicable, during construction works  

 

* retain trees at intervals where general scrub clearance is necessary  

 

* retain river flows and water tables at levels sufficient to protect associated habitats  

 

* avoid the canalisation of channels; design asymmetric channels; reprofiling, where needed, 

should be carried out in short sections over several years  

 

* retain flood plains and allow them to function naturally where this does not conflict with the 

need to protect life or valuable natural or man-made assets. Discourage inappropriate 

development in such areas  

 

* retain where practicable natural river features such as pools, riffles, sand bars, shingle banks, 

cliffs, meanders and braided channels  

 

* retain landscape features and habitats, for example ponds, brackish lagoons, marsh, fen, water 

meadows, bog, scrub and marginal trees  

 

* use natural materials from sustainable sources, local if possible  

 

* retain where practicable natural features such as cliffs, shingle beaches, dunes and salt marsh  

 

* avoid excessive organic pollution, nutrient enrichment and siltation of streams, lakes and 

other water bodies  

 

* retain natural fish populations and avoid overstocking of ponds and lakes.  

Archaeological, historical and architectural features 

 

3.5 Archaeological remains and historic buildings, and the historic environment more generally, 

may be subject to differing pressures. Where proposed works would result in lower water levels, 

there may be a threat of drying out and decay of water logged materials such as timber. 

Buildings, monuments and other historic features are also vulnerable to damage caused by 

misuse or neglect. 

 

3.6 The relevant bodies should have special regard to the requirements of statutory protection, 

and to areas identified for their heritage or landscape importance (see also paragraphs 7.40, 7.41 

and 7.49 to 7.50). 

 

3.7 The relevant bodies should:  

 

* carry out surveys of archaeological, historical and architectural features  

 

* avoid disturbance of archaeological or historic features, and works damaging to the historic 



environment generally, and where disturbance is unavoidable, details of such features should be 

recorded  

 

* protect buildings, monuments and other historic features from damage caused by misuse or 

neglect  

 

* maintain features whether or not in current use  

 

* conserve and/or record details of, for example, machinery, equipment, documents  

 

* consult local authority archaeologists in England, or the relevant regional Archaeological 

Trust in Wales, and conservation officers where historic or archaeological features are affected  

 

* circulate lists of surplus movable features to potential new keepers such as industrial 

archaeology or history societies, county archivists, civic trusts, and the English and Welsh Royal 

Commissioners on Ancient and Historical Monuments  

 

* in respect of plant or machinery, consult the Science Museum or the Council for British 

Archaeology.  

SPECIFIC 

 

3.8 In addition to the need for consultation and the general advice above, some specific 

considerations below apply to particular functions. 

Water resources management 

 

3.9 This may involve new schemes or major modification to existing schemes for river 

regulation, inter-river water transfer, conjunctive use, groundwater abstraction, groundwater 

recharge, abstraction from water courses into reservoirs, the alteration of water levels in 

reservoirs and lakes and the alteration of flow in rivers, canals or estuaries. 

 

3.10 In drawing up proposals for new surface water abstraction schemes (which may involve the 

construction of new pumped storage reservoirs and/or water channels) or for new impounding 

reservoirs, the relevant bodies should carry out an appropriate environmental assessment. In 

particular, the requirements of the Environmental Impact Assessment Directive must be met (see 

paragraph 7.7). They should make provision wherever practicable for the retention of the 

existing flora, fauna and physiographical features likely to be affected by the scheme. They 

should also make suitable provision for the preservation or, failing that, detailed documentation 

of any features of archaeological, architectural or historic interest which would be destroyed or 

inundated. The relevant bodies should also consider creating or enhancing features such as 

islands, marshy areas and woodlands and, in consultation with wildlife conservation bodies, seek 

to conserve and enhance flora and fauna, particularly where this would be of value to 

biodiversity. 

 

3.11 Existing reservoirs and artificial water transfer channels should be operated with due regard 

to the conservation of the flora, fauna and physiographical features which have come to be 

associated with that infrastructure. The Environment Agency should always take account of 

conservation issues in the drawing up or revision of water resources management arrangements 

with water undertakers under the provisions of section 20 of the Water Resources Act 1991.If a 

reservoir is to be placed permanently out of use in either a drawn down or filled state, the 



relevant body should consider how flora, fauna and physiographical features may best be 

enhanced as a result. 

 

3.12 Where the Agency is considering an application for authorisation of an abstraction or 

impoundment which might affect a Site of Special Scientific Interest (SSSI), a scheduled ancient 

monument or a site of other conservation importance, it must (under section 34 of the Water 

Resources Act 1991) consult English Nature, the Countryside Council for Wales, English 

Heritage or Cadw as appropriate, as well as other local conservation bodies and local authorities. 

(See also paragraph 7.10 for proposals affecting Special Areas of Conservation (SACs) and 

Special Protection Areas (SPAs). The effects on nature conservation and the man-made heritage 

will be significant factors in the Agency's determination of the application. The Agency will also 

consider the effects on fish populations and migration. 

 

3.13 In determining the conditions which should apply to a new or renewed abstraction or 

impounding authorisation, the Agency should take into account the need to safeguard the 

conservation interests which have come to its attention. For example, the licence could require 

the water undertaker to monitor the effects of the abstraction or impoundment and to adjust the 

operation, if effects harmful to the conservation interests are shown. 

 

3.14 If an existing authorised abstraction is shown to be significantly damaging a conservation 

interest, the water undertaker concerned should take account of the views of the Agency and the 

other relevant conservation bodies and agree modifications to the abstraction. If, exceptionally, 

no agreement can be reached, the Agency should use its powers to vary or revoke the 

authorisation, with particular urgency where SACs, SPAs and SSSIs are concerned. 

Sewerage, sewage disposal and pollution control 

 

3.15 The Agency plans improvements in effluent quality, particularly to avoid adverse impacts 

on SSSIs or other sites of importance, which can be achieved through the exercise of its 

functions, notably through the review of discharge consent conditions. For the water and 

sewerage industry these improvements will reflect the priorities set by the Government in the 

context of the Periodic Review of price limits. 

 

3.16 In the case of SACs or SPAs, the Agency must assess the implications for the site of a 

proposed discharge and existing discharges (see paragraph 7.10). In determining the specific 

conditions to be attached to a consent, the Agency will act in accordance with its environmental 

and recreational duties under sections 7 and 8 of the Environment Act 1995, which include 

consultation with the relevant conservation agency, and the practical guidance given in this Code 

of Practice. Similarly, in considering how to meet the requirements of a consent, or in planning 

new or varied discharges, the sewerage undertakers should comply with their duties under 

sections 3 and 4 of the Water Industry Act 1991 and the practical guidance in this Code. 

 

3.17 When considering whether its further duty under section 101A of the Water Industry Act 

1991 to provide sewers applies, a sewerage undertaker must have regard, inter alia, to the nature 

and extent of any adverse effects on the environment as a result of the premises not being 

connected to a public sewer (see paragraph 7.59). These factors must also be taken into account 

by the Agency in determination of any dispute between a sewerage undertaker and an owner or 

occupier of premises seeking connection to a public sewer. 

Pipe laying 

 

3.18 When laying new trunk sewers and trunk mains or replacing existing pipelines, the 



undertakers should seek to adjust routes to minimise damage to the landscape and important 

habitats, to by-pass sites of importance for conservation and to avoid damage to features of 

archaeological or historic interest. Consideration should be given to the use of a trenchless 

method which can minimise environmental damage, after taking into account pre-construction 

borehole surveys and site investigations to identify risk to features of archaeological or historic 

interest. Working widths of pipeline construction should be minimised and specifications could 

require the erection of, for example, barriers or fences to contain the disturbed areas. 

 

3.19 Each undertaker should follow the good practice set out in its Code of Practice for 

Pipelaying, prepared under section 182 of the Water Industry Act 1991 and approved by the 

Secretaries of State, when laying or carrying out work on pipes in private land, or doing work to 

prevent contamination of the water in their waterworks. 

 

3.20 Guidelines for the planning, installation and maintenance of utility services in proximity to 

trees (National Joint Utilities Group, publication No.10) provides advice on how to avoid 

damaging trees when digging trenches and causing instability through severance of roots and 

compaction of the ground by excavation equipment. 

 

3.21 Construction programmes should be designed to avoid damage to natural systems. Where 

necessary there should be specific assessments of the existence, character and extent of features 

which may be affected. Where damage to features of archaeological interest is unavoidable, the 

undertakers should arrange for investigation by an archaeological body and publish the results in 

advance of the works being implemented. If possible, work should be scheduled with regard to 

the likely impact on the environment, for example avoiding winter working in locations where 

summer working would cause significantly less disturbance. The timing of works should, for 

example, avoid the disturbance of nesting birds and wintering wildfowl. 

 

3.22 Reinstatement should be carried out as soon as possible, in co-operation with the 

landowners and occupiers, with planting and reseeding and in accordance with the provisions of 

each undertaker's Code of Practice for Pipelaying. Restoration should reinstate, as far as 

practicable, the disturbed area to its original condition. 

Fisheries, bankside activities and navigation 

 

3.23 The Environment Agency has a statutory duty to maintain, improve and develop salmon, 

trout, freshwater and eel fisheries in England and Wales. The relevant bodies should promote and 

pursue activities which contribute to sustainable fisheries management, in accordance with good 

practice 

 

3.24 For example, techniques such as mechanical weed cutting, the use of herbicides, the 

substances employed for fisheries management, and the use of anti-fouling paint should be 

carefully evaluated for environmental impact. Guidance on the use of herbicides to control weeds 

in or near waters is provided in the MAFF booklet Guidelines for the use of herbicides on weeds 

in or near watercourses and lakes. 

 

3.25 The relevant bodies should take steps to protect wildlife and landscape from any harmful 

effects of bankside activities or of navigation. For example, the speed and level of boat activity 

may need to be controlled in order to minimise disturbance to wildlife, bank erosion and increase 

in turbidity, which may reduce plant growth and diversity and adversely affect the landscape. 

 



4. ACCESS 
 

4.1 The relevant bodies have a statutory duty, in formulating or considering any proposals 

relating to their functions, to have regard to the desirability of preserving public access to places 

of natural beauty - including areas of woodland, mountains, moor, heath, down, cliff or foreshore 

- and to buildings, sites and objects of archaeological, architectural or historic interest and to take 

into account the effect which the proposals would have on public access. These duties apply to 

their own land and to areas in which they exercise their functions. 

 

4.2 Land and water owned or controlled by the relevant bodies offers a unique resource for a 

wide range of recreation activities. The relevant bodies should normally allow freedom of access 

to all land and water of natural beauty, amenity or recreational value. Access should be 

considered for the widest possible range of activities. The relevant bodies should be aware of the 

Government's intention to legislate during 2000 to give people a statutory right of access over 

open countryside and to improve the network of public rights of way, especially for equestrians 

and cyclists. Wherever possible they should provide access by means of marked paths for 

walkers and, where appropriate, for other users, including equestrians and cyclists. The relevant 

bodies should also consider the formal dedication of permitted paths. 

 

4.3 Access to land and water should be allowed provided that there is no significant danger to 

public health and safety, risk of pollution or damage, or harmful impact on wildlife. If access is 

not possible, public notices should normally be displayed explaining why. 

 

4.4 Access should similarly be granted to archaeological monuments and buildings of historic 

and architectural interest and could be facilitated by: 

 

* signposting of sites in areas with public access or close to rights of way  

 

* creation of heritage trails, if appropriate in conjunction with wildlife interests  

 

* creation of formal displays or museums or holding open days  

 

* provision of facilities for specialists to study objects, machinery or documents either directly 

or through loans to libraries or museums.  

 

4.5 Monitoring the impact of visitors and recreational uses can give an indication of what a site 

can support without long term damage. The relevant bodies should consider ways in which 

sustainable access can be promoted. 

 

4.6 Access should normally only be withdrawn for operational, health and safety or conservation 

reasons. Closure should usually be for a limited period and kept under review. The relevant 

bodies should display public notices to this effect. Where there are proposals that would restrict 

or remove existing access, the relevant bodies should consult interested parties at an early stage. 

Where termination of access is unavoidable, alternative provision should be made unless 

evidence is provided that there is no need for such provision. The relevant bodies should be 

aware that they can divert or extinguish statutory rights of way only by using their powers under 

Schedule 11 of the Water Industry Act 1991 or Schedule 19 of the Water Resources Act 1991. 

Local authorities have powers to do so under the Highways Act 1980 or the Town and Country 

Planning Act 1990 (see also paragraph 7.35). 

 

4.7 Care should be taken in using herbicides on land or for aquatic plant control. Notices should 



be displayed to warn the public where such spraying has taken place. The Health and Safety 

Commission has published an Approved Code of Practice on the Safe Use of Pesticides for Non-

Agricultural Purposes. 

 

4.8 In determining any type of public access, the relevant bodies must bear in mind the needs of 

disabled people and, in particular, the legal obligations on service providers specified in the 

Disability Discrimination Act 1995 (see paragraphs 7.55 to 7.57). They should seek to facilitate 

access for disabled people and to avoid creating obstacles to access. 



5. RECREATION 

GENERAL 

 

5.1 The relevant bodies are required to take such steps as are reasonably practicable and 

consistent with other enactments relating to their functions, to secure that any rights which they 

have to the use of water and associated land are exercised so as to ensure that the water or land is 

made available, in the best manner, for recreational purposes. Opportunities are particularly 

likely to arise in respect of:  

 

* inland reservoirs, flooded gravel pits and coastal waters, which may be an important resource 

for water sports, such as sailing, windsurfing and canoeing, and for angling, walking and 

birdwatching  

 

* upland water gathering grounds, where there should be provision for informal recreation such 

as walking, mountaineering and enjoyment of the countryside. Wherever practicable, access on 

roads and tracks should be extended to equestrians and cyclists for informal recreation. Access 

for organised activities such as orienteering, climbing, paragliding and caving should be granted 

unless there are clear reasons why it should be refused.  

 

5.2 The Agency also has a general duty to promote the use of inland and coastal waters and 

associated land for recreational purposes. 

 

5.3 The relevant bodies should establish mechanisms for consulting regularly with local and 

national user groups, the English Sports Council (Sport England) or Sports Council for Wales, 

regional sports fora and, where appropriate, with governing bodies of specific sports. 

 

5.4 The relevant bodies should seek to ensure that access is provided to as wide a range of 

facilities as possible and to as wide a range of people as possible. Promoting access for all should 

help to improve health and reduce social exclusion. 

 

The main considerations should be to: 

 

* increase enjoyment and success in outdoor sport and recreation  

 

* promote access for everyone, particularly beside, to and on water, while encouraging safe and 

responsible behaviour among those taking part  

 

* use sporting and recreational activities as a way of increasing awareness of, and appreciation 

for, the environment and to increase support for its protection  

 

* provide, design and manage facilities and activities which follow the principles of sustainable 

development  

 

* consider the possibility of locating facilities close to population centres from which demand is 

likely to originate.  

 

5.5 How the relevant bodies put their water and land to use for sport and recreation in the best 

manner will depend on particular circumstances, but two considerations which will generally be 

relevant are: 



 

* the need to provide for as broad a range of activities and interest groups as practicable while 

seeking to reconcile potential conflict  

 

* the need to take account of the recreational needs of local people and wider communities and 

to ensure by good planning and management that opportunities are provided for popular as well 

as more specialised demands.  

 

5.6 Considerations which should be taken into account in establishing and operating specific 

sites are that: 

 

* subject to suitable terms and conditions, public use of sporting and recreational facilities 

should be maintained and new demands met by the grant or renewal of leases or licences  

 

* facilities provided for formal or organised recreational pursuits may be offered on terms 

which take account of the capital costs of provision and maintenance  

 

* existing users of sporting and recreational facilities on the relevant bodies' land or water - and 

in the surrounding area - and conservation bodies should be consulted before the introduction of 

any new activity and judgements should be made on the basis of the principles in paragraph 5.5  

 

* provision should be made, where possible, for the needs of disabled people (see paragraphs 

7.55-7.57)  

 

* journeys to the facility by non-motorised or public transport should be encouraged, for 

example, by liaising with local authorities and public transport providers and opportunities 

should, where possible, be provided close to where people live  

 

* reasonable account should be taken of the need for public car parks, toilets and picnic sites, 

and facilities for the study of nature, geology or archaeology.  

 

5.7 Details of concessionary recreational and access arrangements should be notified to the 

Ordnance Survey. 

 

5.8 The sustainable development of tourism can bring economic, social and environmental 

benefits at both local and national levels. In providing information on opportunities for 

recreation, recreational facilities, and means of heightening appreciation for the countryside and 

encouraging responsible behaviour, relevant bodies will wish to bear in mind the needs of 

visitors to the area and may wish to consult the appropriate regional tourist board. 

SPECIFIC 

Water resources management 

 

5.9 Varying water levels, which may result from new or modified reservoir schemes or ground 

water abstractions, could affect boating or angling and also birds or other wildlife. Fisheries, and 

so angling, could also be affected by inter-river transfers or conjunctive use schemes. 

 

5.10 In the design, construction and management of capital water resources schemes, such as 

water storage schemes and river or estuarine barrages, the relevant bodies should consider the 

effect upon, and opportunities for, recreation and the possible inclusion of recreational facilities. 



Partnerships between interested bodies should be developed to maximise the potential of 

schemes for recreation. 

 

5.11 Recreational bodies with an interest should be kept informed of the expected fluctuation of 

reservoir levels, which will be largely seasonal in character. They should be given as much 

notice as possible of exceptional draw-downs, whether for maintenance or other operational 

reasons. Owners of impounding reservoirs should also inform recreational bodies - including 

fishing, boating or canoeing clubs - of the expected pattern of compensation water discharges 

and, as far as possible, spillway flows to downstream water courses and the consequent effects 

on river flows and levels. Water drawdown release programmes should be prepared in 

consultation with fishery managers, recreational user groups and the Agency. 

 

5.12 If an undertaker proposes to retain a reservoir which is surplus to operational requirements, 

it should consider whether there is potential for recreational use. 

 

5.13 Where major pipelines are constructed, the relevant bodies should consider whether any 

land retained alongside for access and maintenance, could be used as a footpath, cycle track or 

bridleway. 

Sewerage, sewage disposal and pollution control 

 

5.14 When laying new trunk sewers, undertakers should assess any opportunities for the creation 

of footpaths, cycle tracks or bridleways, taking full account of the interests and views of 

neighbouring landowners and occupiers. There may also be opportunities along the existing 

network of trunk sewer lines. 

Fisheries 

 

5.15 The Agency has a statutory duty to maintain, improve and develop salmon, trout, freshwater 

and eel fisheries. The relevant bodies should seek to maintain a balance between angling clubs 

and day ticket anglers, either by requiring clubs to whom they lease fishing rights to issue day 

tickets or by managing some fisheries themselves. 

 

5.16 For popular venues the relevant bodies should consider the provision of formal angling 

positions, in particular some for disabled persons, and launching facilities for boat fishing. 

Navigation 

 

5.17 The Agency is the navigation authority for a number of rivers and also has certain harbour 

and pilotage duties. Its duty where it is the navigation authority is to maintain and improve 

navigation on waters and their facilities for use by the public. However, there may be conflicts 

between possible activities, such as canoeing, rowing, sailing, motor cruising, water skiing and 

power boating, and between those activities and conservation needs, other recreational activities, 

such as angling or birdwatching, and commercial interests, such as boatyards and marinas. The 

Agency should therefore consider, in consultation with users and conservation interests, and the 

regional fora for sport and recreation (where they exist), the need for strategic planning. 

Flood and coastal defence 

 

5.18 Flood defence projects, whether new schemes or improvement works, may have potential 

for recreational activities. Where possible, consideration of such activities should be 

incorporated into scheme designs. For example:  



 

* sailing may be made possible by preserving adequate channel depths and providing launching 

sites  

 

* the construction or repair of land drainage channels or weirs may provide an opportunity to 

create canoe slaloms or allow rafting activities  

 

* when repairing or improving river banks, improved facilities should be considered for 

moorings or boat access, angling or other recreational activities  

 

* walking, angling, horse riding and cycling could be encouraged by providing access to flood 

banks.  

 

In considering such possibilities, it will be necessary to take account of factors such as 

disturbance to wildlife and public safety. It is also necessary to take account of the MAFF Code 

of Practice on Environmental Procedures for Flood Defence Operating Authorities (see 

paragraph 7.42). 

 

5.19 When carrying out sea defence work close to the holiday season, attempts should be made 

to minimise the effects upon visitors of sand and shingle replenishment work. When constructing 

or repairing sea defences, access should be considered for boats used for recreation. 



6. SITES OF SPECIAL SCIENTIFIC INTEREST (SSSIs), NATIONAL 

PARKS AND THE BROADS 
 

6.1 In addition to their general duties in respect of conservation, access and recreation, which 

apply wherever the relevant bodies are formulating or considering proposals, there are particular 

statutory duties - under section 4 of the Water Industry Act 1991 and section 8 of the 

Environment Act 1995 - in respect of SSSIs, National Parks and the Broads.  

Sites of Special Scientific Interest 

 

6.2 The Nature Conservancy Council for England (English Nature) and the Countryside Council 

for Wales have a duty to notify the relevant bodies of any areas of land which are of special 

interest by reason of their flora, fauna or geological or physiographical features - Sites of Special 

Scientific Interest (SSSIs) - and which may be affected by activities of the relevant bodies or 

authorisations given by them. 

 

6.3 Where the relevant bodies have been notified that any land is an SSSI, they must consult 

English Nature (EN) or the Countryside Council for Wales (CCW) before carrying out or 

authorising any works, operations or activities which appear likely to damage the SSSI. 

 

6.4 Where the relevant bodies own or lease land within an SSSI, EN or CCW will also notify 

them formally under the Wildlife and Countryside Act 1981, specifying the operations which 

they consider to be harmful to the conservation interest. All owners and occupiers, including the 

relevant bodies are required to notify English Nature or Countryside Council for Wales of 

potentially damaging operations and may not undertake them for four months, or longer by 

agreement, unless they are in accordance with the terms of a management agreement or have the 

consent of EN/CCW. 

 

6.5 In addition to their statutory duties, it is advisable for relevant bodies to consult EN or CCW 

in respect of any works or operations within or outside an SSSI which are likely to affect it. 

 

6.6 The relevant bodies are expected to take appropriate action to secure the protection of the 

special interests for which SSSIs have been notified and where they are owners and occupiers of 

such sites, to ensure that they are managed positively, in the conservation interest. 

 

6.7 Some SSSIs may also be Special Areas of Conservation under the Habitats Directive, Special 

Protection Areas under the Birds Directive and/or Ramsar Sites (see paragraphs 7.8 to 7.12).  

National Parks and the Broads 

 

6.8 The undertakers are major landowners within the National Parks. Many of the considerations 

applying to National Parks also apply to the Norfolk and Suffolk Broads. 

 

6.9 Relevant bodies should maintain close links with National Park Authorities and the Broads 

Authority, take account of their plans and policies and consult them on all relevant matters. They 

must take account of National Park purposes when coming to decisions or carrying out their 

activities relating to or affecting land within the Parks (see paragraph 7.37). National Park 

Authorities and the Broads Authority must notify the relevant bodies of any areas of land which 

are particularly important with regard to their environmental and recreational duties and may be 

affected by their activities and give reasons why they are important. Where it has received such a 



notification, a relevant body must consult the notifying body before carrying out any works, 

operations or activities which appear likely to prejudice anything which has been identified as 

being of particular importance. Consultation may also be necessary on matters which have not 

been notified. 

 

6.10 In addition to their statutory duties, it is advisable for relevant bodies to consult the National 

Park Authority or the Broads Authority before undertaking or authorising any works affecting a 

National Park or the Broads. 

 

 

 



7. OTHER LEGISLATION, GUIDANCE AND VOLUNTARY SCHEMES 
 

7.1 The relevant bodies should take account of any of the following which are relevant to the 

performance of their duties in respect of conservation, access and recreation. 

Sustainable development 

 

7.2 The Strategy for Sustainable Development in the UK: a better quality of life (Cm 4345) 

published in May 1999 sets out the Government's interpretation of sustainable development. The 

strategy provides a framework for Government policy on sustainable development, but is also 

intended to stimulate action by others - in business, local government, the voluntary sector, and 

as individuals. 

 

7.3 Sustainable development involves taking an integrated approach to the way we work through 

considering the social, environmental and economic impacts of our actions. Sustainable 

development means meeting four objectives at the same time: social progress which recognises 

the needs of everyone; effective protection of the environment; prudent use of natural resources 

and the maintenance of high and stable levels of economic growth and employment. 

 

7.4 The Sustainable Development Strategy sets out ten principles and approaches which policies 

should take account of: 

 

* putting people at the centre  

 

* taking a longer term perspective  

 

* taking account of costs and benefits  

 

* creating an open and supportive economic system  

 

* combating poverty and social exclusion  

 

* respecting environmental limits  

 

* the precautionary principle  

 

* using scientific knowledge  

 

* transparency, information, participation and access to justice  

 

* making the polluter pay.  

 

In carrying out their duties relevant bodies should seek to contribute to sustainable development 

with policies, programmes and projects being developed to include sustainable development 

considerations. 

 

7.5 At a local level, many communities have developed Local Agenda 21 (LA21) strategies on 

sustainable development in their areas. All local communities are committed to have strategies in 

place by 2000. These LA21 Strategies should be used to inform relevant bodies' plans, policies 

or programmes where relevant. At a regional level in England, sustainable development will 

have a place in all strategic documents produced by public bodies. 



 

7.6 The Environment Agency has as its principal aim the objective of achieving sustainable 

development and should act in accordance with statutory guidance issued by Ministers under 

section 4 of the Environment Act 1995. 

 

7.7 The Environmental Impact Assessment Directive (85/337/EEC as amended by 97/11/EC) sets 

out a procedure which must be followed for certain types of project where they are likely to have 

a significant effect on the environment. Projects covered include long-distance water mains, 

flood and coastal defence schemes, some fisheries, land drainage schemes, waste water treatment 

plants and the transfer of water between river basins, ground water abstraction and recharge 

schemes. The EIA procedure is a useful tool in helping to achieve sustainable development and 

the relevant bodies should undertake any necessary Environmental Impact Assessments in 

accordance with best practice. Early consultation with the relevant consenting body is strongly 

encouraged.  

Conservation 

 

7.8 The Habitats Directive (92/43/EEC) aims to contribute to ensuring biodiversity through the 

conservation of natural habitats and of wild fauna and flora. The Directive lists habitats and 

species of European importance and makes provision for designating Special Areas of 

Conservation (SACs) within which they are represented. The measures set out in the Directive 

are designed to maintain at, or restore to, a 'favourable conservation status' the listed species and 

habitats. It also states that land-use planning and development policies should encourage the 

development of features of the landscape which are of major importance for wild fauna and flora, 

such as rivers and ponds. Details of SACs and the habitats and species they support are available 

from English Nature (EN) and the Countryside Council for Wales (CCW). 

 

7.9 The Birds Directive (79/409/EEC) requires that special measures be taken to conserve the 

habitats of listed species in order to ensure their survival and reproduction in their area of 

distribution. The most suitable areas for these species are classified as Special Protection Areas 

(SPAs). Similar measures are to be taken in respect of regularly occurring migratory species not 

listed in the Directive. Details of designated sites are available from EN/CCW. 

 

7.10 The Conservation (Natural Habitats, &c.) Regulations 1994 implement the Habitats 

Directive. They also apply to sites classified as SPAs under the Birds Directive. The Regulations 

require the relevant bodies to have regard to the requirements of the Habitats Directive in the 

exercise of their functions. Regulations 48 and 49 require the effect on a European site (SAC or 

SPA) to be assessed before granting any consent or authorisation. Where a plan or project will 

have an adverse effect on the integrity of a site, it can only proceed, in the absence of 

alternatives, in the overriding public interest in which case compensatory measures must be 

provided. Regulations 50 and 51 require the review of consents or authorisations granted before 

the date on which a site becomes a European site. Regulation 85 makes equivalent provision for 

consideration of the effect on a European site and for review in respect of discharge consents 

under Chapter II of Part III of the Water Resources Act 1991. 

 

7.11 The Ramsar Convention on Wetlands of International Importance requires the protection of 

wetlands that are of international importance, especially as wildfowl habitats. Ramsar sites are 

listed by the Government, who are required to promote the conservation of wetlands included in 

the list and the wise use of wetlands in the exercise of their functions. The majority of Ramsar 

sites will also be proposed or classified SPAs and/or candidate SACs, and all are SSSIs. The 



Convention has agreed guidelines on implementing the 'Wise-Use' concept which consider 

appropriate action at the local as well as the national level. 

 

7.12 The wise use of wetlands is their sustainable use for the benefit of human kind in a way 

compatible with the natural properties of the ecosystem. The concept of wise use seeks both the 

formulation and implementation of general wetland policies, so as to promote the conservation of 

wetlands included in the Ramsar List, and as far as possible, the wise use of wetlands. Wherever 

planning is initiated for projects which might affect important wetlands, the following action 

should be taken in order to promote wise use of the wetland: integration of environmental 

considerations in planning of projects which might affect wetlands; continuing education during 

their execution; and full implementation of necessary environmental measures. Wise use 

initiatives should also be complemented by efforts to build awareness of the importance of nature 

conservation. 

 

7.13 The natural heritage goes beyond sites which are notified as SSSI under the Wildlife and 

Countryside Act 1981or designated under international treaties or European legislation. There 

will be sites identified because of their particular local importance. Often termed Sites of 

Importance for Nature Conservation (SINC) they are usually defined in local plans, identifying 

sites of local nature conservation or geological significance and of particular importance to local 

people. Some may also be managed as local nature reserves. 

 

7.14 The Memoranda of Understanding between the Environment Agency and English Nature 

and the Countryside Council for Wales on River SSSIs provide guidance on the protection and 

management of rivers notified as SSSIs. They will also apply to SACs and it is intended to 

provide a model applicable to other designated sites such as wetlands, lakes and estuarine/coastal 

habitats notified as SSSIs, SPAs and Ramsar sites. 

 

7.15 Government policy on biodiversity is set out in the UK Biodiversity Action Plan, published 

in 1994, supplemented by the UK Biodiversity Steering Group report and the volumes of 

national species and habitat action plans subsequently published by the UK Biodiversity Group, 

which oversees biodiversity work in the United Kingdom. The relevant bodies have been active 

in various aspects of the UK biodiversity process. The action plans for priority species and 

habitats contain specific, costed targets. They also identify actions necessary to achieve these 

targets and those lead agencies or departments responsible for implementing them. The national 

plans have been followed up by a number of regional and local biodiversity action plans, which 

translate national targets and objectives into local ones and highlight species and habitats of local 

significance for biodiversity. 

 

7.16 A number of the relevant bodies have produced their own Biodiversity Action Plans. These 

identify actions to be taken for the conservation and enhancement of biodiversity, particulary the 

national and local biodiversity targets. Advice on the preparation of local biodiversity action 

plans is given in Guidance for Local Biodiversity Action Plans - Guidance Notes 1-5, available 

from the Biodiversity Secretariat, Department of the Environment, Transport and the Regions. 

Further guidance on how relevant bodies can help achieve the Biodiversity Action Plan targets is 

given in Meeting the biodiversity challenge - the RSPB good practice guide for the UK water 

industry, available from the RSPB. Advice on integrating biodiversity into environmental 

management systems is given in the guide Business and Biodiversity prepared by the UK Round 

Table on Sustainable Development and published by Earthwatch. 

 

7.17 The Wildlife and Countryside Act 1981, as amended in 1985, provides for the countryside 

agencies - English Nature and the Countryside Council for Wales - to identify and notify SSSIs 



to the owners and occupiers, planning authorities, the Secretaries of State for England and Wales 

and the relevant bodies. When notified of the SSSI designation on their land, owners and 

occupiers receive a letter detailing their obligations; a description of the special interest; a map of 

the whole site; and a list of operations likely to damage the special interest. The legal obligations 

require owners and occupiers to consult the agency before undertaking any of the listed 

operations. It is a criminal offence to undertake a damaging operation without consultation, or 

within four months unless the agency gives its consent. 

 

7.18 The Act also provides legal protection for birds, and some animals and plants. It prohibits 

certain methods of killing or taking wild animals; and it restricts the introduction into Great 

Britain of certain animals and species. 

 

7.19 Local planning authorities (LPAs)in England and Wales have powers under the Town and 

Country Planning Act 1990 to make Tree Preservation Orders (TPOs). TPOs are used to 

protect trees and woodlands which make a significant impact on the amenity of local areas. The 

effect of a TPO is generally to prohibit the cutting down or topping or lopping of trees without 

the LPA's consent. 

 

7.20 Water and sewerage undertakers have powers to carry out work on protected trees on their 

operational land without the LPA's consent if necessary: in the interests of safety; or while 

inspecting, renewing or repairing any mains, pipes or other apparatus; or to enable them to carry 

out their permitted development rights under the Town and Country Planning (General 

Permitted Development) Order 1995. The Environment Agency may also carry out work on 

protected trees without the LPA's consent to enable it to carry out its permitted development 

rights. 

 

7.21 The Hedgerows Regulations 1997 control the removal of important hedgerows in the 

countryside through a system of notification to local planning authorities. The Hedgerows 

Regulations 1997: A Guide to Law and Good Practice, published by the Department of the 

Environment, Transport and the Regions, gives advice on the provisions of the Regulations. 

 

7.22 MAFF administers the Environmentally Sensitive Areas (ESA) scheme in England. In 

Wales ESAs are administered by the Agriculture Department of the National Assembly for 

Wales. The objective of the scheme is to protect and enhance the environment by encouraging 

environmentally beneficial agricultural practices in areas of the countryside where the landscape, 

wildlife or historic interest is of national importance. Under the scheme, farmers may enter into 

voluntary 10-year management agreements to maintain and enhance the environmental features 

of their land. Such agreements require them to follow a range of management practices that will 

be beneficial to the environment and for which they receive an annual payment. The specified 

practices vary according to the environmental and agricultural objectives of each ESA, but all 

ESAs include a basic management requirement which usually places a restriction on certain 

cultivation techniques, animal stocking rates, the use of fertilisers, fungicides and insecticides, 

and drainage improvements. The ESA scheme also offers options for more demanding 

management regimes, for which a higher level of payment is available, to encourage 

management practices with a higher conservation return (eg the management of water levels, 

greater restrictions on grazing and fertiliser use). In addition, grants are available to ESA 

agreement holders carrying out capital works to improve the landscape, wildlife and historic 

interest of the area, or to facilitate public access. 

 

7.23 MAFF also runs the Countryside Stewardship (CS) scheme which is the main agri-

environment scheme outside ESAs. It aims to sustain landscape beauty and diversity, to protect 



wildlife habitats, to conserve archaeological sites and historic features, restore neglected land or 

features, create new habitats and landscapes and improve opportunities for people to enjoy the 

countryside. Farmers and land managers apply to enter ten year agreements under which they are 

required to follow environmentally beneficial management practices in return for annual 

payments. Grants are also available for capital works such as hedge coppicing, repairing stone 

walls etc. Provision of new access is a feature of some agreements under the scheme. 

 

7.24 ESA and CS Agreements, up to and including those offered in 1999, require farmers to 

abide by the MAFF Codes of Good Agricultural Practice for the Protection of Soil, Water and 

Air and, where applicable, the Code of Practice for the Safe Use of Pesticides on Farms and 

Holdings. Post 1999, all new agri-environment agreements offered under the Rural Development 

Regulation will include a requirement to comply with standards of good farming practice. All 

farmers joining agri-environment schemes will also be given copies of these four Codes of 

Practice and encouraged to comply with their recommendations. 

 

7.25 Launched as a ten year initiative in April 1999, Tir Gofal is a scheme to encourage farmers 

throughout Wales to maintain and enhance the agricultural landscape and its wildlife. It brings 

together a number of other schemes such as ESAs, Tir Cymen and Moorland and Countryside 

Access Schemes, and takes forward experiences gained from those schemes. Tir Gofal is a whole 

farm scheme, available throughout Wales to farmers or others who have responsibility for, and 

control over, farmed land. It comprises of four elements including land management, the creation 

of new permissive access, capital works and training for farmers. Entrants are selected on the 

basis of achieving the best environmental value for money. 

 

7.26 Changes to water levels and water courses could significantly affect achievement of the 

conservation objectives of agri-environment schemes. Where any changes are envisaged, owners 

or occupiers should if possible be asked whether their land is subject to an agreement. If so, the 

Farming and Rural Conservation Agency project officer for the scheme should be consulted. 

 

7.27 The Government's Forestry Strategy for England, A New Focus for England's Woodlands, 

was published in December 1998. The Strategy sets out the Government's priorities for forestry 

for the next 5 to 10 years and is based on four programmes with associated actions for 

implementing the strategic priorities. 

 

7.28 The UK Forestry Standard was published by the Forestry Commission in 1997. It describes 

the policy, legislative and regulatory frameworks for sustainable forestry in the UK. The 

Standard also summarises best practice, drawn from a series of Guidelines published by the 

Forestry Commission. These include the Forests and Water Guidelines. 

 

7.29 Woodland planting and management should be consistent with the practices set out in the 

UK Forestry Standard and supporting Guidelines. The Forestry Commission should be consulted 

over the need for a felling licence where tree felling is not directly related to statutory functions 

(for example felling in water catchments owned by water companies). 

 

7.30 Under the Woodland Grant Scheme water undertakers are eligible to apply to the Forestry 

Commission for grant aid to plant and manage woodlands and there are financial incentives for 

woodland owners to provide controlled public access on foot in new woodlands. 



Access 

 

7.31 The main powers which may be used to give people access to the countryside in England 

and Wales are included in: 

 

* the National Park and Access to the Countryside Act 1949, which gives local planning 

authorities power to provide public access to open country for open air recreation. Access may 

be made by agreement with Landowners or by order confirmed by Ministers  

 

* the Wildlife and Countryside Act 1981, which gives local planning authorities the power to 

enter into management agreements with landowners. Management agreements can include 

access provisions  

 

* EC Council Regulation 2078/92 (the Agri-Environment Regulation) covers agri-environment 

agreements offered from 1992 to 1999. Agreements offered from 1 January 2000 will be covered 

by the Rural Development Regulation 1257/1999 implemented by Commission Regulation 

1750/1999. Public access provisions are included in the Regulations  

 

* in addition to the network of public rights of way, local authorities may create footpaths and 

bridleways by agreement with landowners, or by order under the Highways Act 1980.  

 

7.32 In England there are about 169,000 kilometres of public rights of way - minor public 

highways which exist for the benefit of the community at large, in much the same way as the 

public road network does. It is a basic principle of highway law that a right of way, once 

established, cannot be removed unless statutorily extinguished by order. 

 

7.33 The categories of public right of way are:  

 

* Footpaths (132,000 km) over which the right of way is on foot only;  

 

* Bridleways (29,000 km) for pedestrians, horse riders and bicyclists (who must give way to 

people on foot or on horseback); and  

 

* Byways open to all traffic (BOATs) (3,000 km) carriageways over which the right of way is 

on foot, on horseback and for vehicular traffic, but which are used mainly for the purposes for 

which footpaths and bridleways are used (ie. by walkers and horse riders).  

 

7.34 In addition there are 5,000 km of Roads Used as Public Paths (RUPPs). Under section 54 of 

the Wildlife and Countryside Act 1981, surveying authorities must review all RUPPs which 

appear on definitive maps and reclassify them according to the rights which are found to exist. 

 

7.35 The three main Acts that deal with public rights of way are the Highways Act 1980, Wildlife 

and Countryside Act 1981, and the Town and Country Planning Act 1990. The 1980 Act places a 

duty on local authorities to assert and protect the public's use and enjoyment of public rights of 

way. It contains various powers to assist local authorities to carry out and enforce this duty (such 

as ensuring landowners do not block or stop up paths). The 1981 Act requires surveying 

authorities (normally county councils or unitary authorities) to prepare and keep up-to-date a 

definitive map and statement for their area - this is the legal record of public rights of way. 

Anyone may apply to their surveying authority to have the map altered to show a way that was 

previously not recorded, recorded incorrectly or added to the map in error. 



Recreation 

 

7.36 The Memorandum of Understanding between the Countryside Commission, English Sports 

Council and the Environment Agency sets out joint objectives for the development and 

promotion of sport and recreation, following the principles of sustainable development and equal 

opportunities, and how they can be achieved. 

National Parks, the Broads, the New Forest and AONBs 

 

7.37 National Parks are designated by the Countryside Agency under the National Parks and 

Access to the Countryside Act 1949 and confirmed by the Secretary of State for the Environment 

Transport and the Regions. The purposes of National Parks, under section 61 of the Environment 

Act 1995, are to conserve and enhance the natural beauty, wildlife and cultural heritage of the 

National Parks: and to promote opportunities for the understanding and enjoyment of the special 

qualities of the Parks by the public. Section 62 of the 1995 Act places a general duty on all 

relevant authorities, which include the National Park Authorities, statutory undertakers and other 

public bodies, to have regard to National Park purposes. DOE Circular 12/96, Environment Act 

1995, Part III - National Parks contains advice on the implementation of Part III as it relates to 

National Parks. 

 

7.38 The Broads Authority, under the Norfolk and Suffolk Broads Act 1998, has similar 

responsibilities to National Park Authorities. It also protects the interests of navigation. National 

Park planning principles also apply in the New Forest Heritage Area by virtue of a Government 

Announcement in 1994 (see also paragraph 7.46). 

 

7.39 Areas of Outstanding Natural Beauty (AONBs) are designated by the Countryside Agency 

under the National Parks and Access to the Countryside Act 1949 for the conservation of the 

natural beauty of the landscape. They are confirmed by the Secretary of State for the 

Environment and the Regions. There is no distinction in landscape quality between National 

Parks and AONBs, but recreation is not a purpose of designation of AONBs. Special planning 

considerations apply in AONBs (see paragraph 7.47) 

Historic buildings 

 

7.40 Detailed advice on the application of legislation affecting historic buildings and 

conservation areas is contained in PPG15 on Planning and the Historic Environment for 

England, and in Welsh Office Circular 61/96 Planning and the Historic Environment : Historic 

Buildings and Conservation Areas for Wales. Further advice is contained in the joint DCMS and 

DETR Circular 1/97 + 14/97. The compilation of statutory lists of buildings of special 

architectural or historic interest is a matter for the Secretary of State for Culture, Media and 

Sport, who receives advice from English Heritage. In Wales, it is the responsibility of the 

National Assembly for Wales with advice from Cadw. Copies of the list for each area are held by 

local planning authorities who are responsible in the first instance for determining applications 

for consent to carry out works to listed buildings. Consent is required for any works of 

demolition, alteration or extension which would affect the character of the building. 

Ancient monuments 

 

7.41 Structures or sites of archaeological interest may be scheduled as ancient monuments under 

the Ancient Monuments and Archaeological Areas Act 1979. Either the Department for Culture, 

Media and Sport (Buildings, Monuments and Sites Division) or English Heritage or Cadw should 

be consulted if there is any doubt about the status of a particular site. PPG16 on Archaeology 



and Planning for England, and Welsh Office Circular 60/96 Planning and the Historic 

Environment : Archaeology for Wales summarise the legislation and its procedures. The consent 

of the Secretary of State is required for any work to a scheduled site which would have the effect 

of demolishing, damaging, removing, repairing, altering, adding to, flooding or covering it. 

Precise details of any proposed work must be submitted with applications for consent, and it is 

desirable to discuss any works well in advance with English Heritage or Cadw to reduce delay in 

processing the application. They will also provide informal advice on any problems arising from 

management of scheduled sites. Unscheduled ancient monuments may also be of great 

importance, as explained in PPG16, and works affecting them should be discussed at the earliest 

possible stage with the relevant local authority archaeologist in England or the relevant regional 

Archaeological Trust in Wales. 

Flood and coastal defence 

 

7.42 MAFF and the Welsh Office have produced a Code of Practice on Environmental 

Procedures for Flood Defence Operating Authorities (MAFF and Welsh Office, 1996). The 

Code is a practical guide to help the Environment Agency, Internal Drainage Boards and local 

authorities follow good environmental practice when carrying out flood and coastal defence 

works. It seeks to embody the best practices already adopted by some bodies in carrying out their 

responsibilities in these areas. That Code should be used in conjunction with the Code of Practice 

on Conservation, Access and Recreation. 

 

7.43 MAFF has also devised the Water Level Management Plan initiative (Water Level 

Management Plans - a procedural guide for operating authorities (MAFF, Welsh Office, 

Association of Drainage Authorities, English Nature, National Rivers Authority, 1994)). 

Operating authorities are encouraged to produce water level management plans, as a means by 

which the water level requirements for a range of activities in a particular area, including 

agriculture, flood defence and conservation, can be balanced and integrated. Priority has been 

given to producing plans for Natura 2000 sites and all SSSIs where the management of water 

levels is necessary to retain site integrity. 

 

7.44 As a consequence of the Government Response to the 1998 Agriculture Select Committee 

report on Flood and Coastal Defence, operating authorities are committed to targets for the 

completion and implementation of these plans. To help achieve these targets, MAFF, in 

November 1999, issued additional guidance notes to operating authorities on the preparation of 

Water Level Management Plans (WLMPs). The purpose of the guidance notes is to clarify 

existing policy on preparing WLMPs and to assist operating authorities in completing plans. 

Planning 

 

7.45 Planning Policy Guidance (PPG) notes and Planning Guidance (Wales) Planning Policy 

(PG(W)PP) and Technical Advice Notes (Wales) (TAN(W)) set out the Government's policies 

on different aspects of planning. 

 

7.46 PPG2 on Green Belts contains information on the recreational use of land within Green 

Belts in England. 

 

7.47 PPG7 on the Countryside - Environmental Quality and Economic and Social Development 

contains advice on land use planning in rural areas, including guidance on special considerations 

in the National Parks, the Broads, the New Forest and AONBs. In Wales, only Annexes B-F and 

Appendix of PPG7 apply. The generality of PPG7 has been superseded by PG(W)PP. 



 

7.48 PPG9 on Nature Conservation, and PG(W)PP and Technical Advice Note 5 Nature 

Conservation and Planning, give guidance on how the Government's policies for the 

conservation of our natural heritage are to be reflected in land use planning. They embody the 

Government's commitment to safeguarding our natural heritage under domestic and international 

law. 

 

7.49 PPG15 on Planning and the Historic Environment contains advice on the application of 

legislation affecting historic buildings and conservation areas, and on World Heritage Sites, 

historic parks and gardens, historic battlefields and the wider landscape. 

 

7.50 PPG16 on Archaeology and Planning sets out Government policy on archaeological 

remains on land, and the importance of archaeological interests being taken into account at an 

early stage of the planning process, with a presumption in favour of the preservation in situ of 

nationally important remains. Welsh Office Circulars 60/96 Planning and the Historic 

Environment: Archaeology and 61/96 Planning and the Historic Environment: Historic 

Buildings and Conservation Areas and PG(W)PP give guidance on how Government policy for 

the conservation of archaeological remains and historic buildings is to be reflected in the 

planning process. 

 

7.51 PPG17 and TAN(W)16 on Sport and Recreation describe the role of the planning system in 

assessing opportunities and needs for sport and recreation provision and safeguarding open space 

with recreational value. 

 

7.52 PPG20 and TAN(W)14 on Coastal Planning cover planning policy for coastal areas and 

give guidance on policies for developments that require a coastal location. 

 

7.53 PPG21 and TAN(W)13 on Tourism outline the environmental impact of tourism and 

contains advice on dealing with the needs of tourism. 

 

7.54 PPG23 on Planning and Pollution Control and PG(W)PP give guidance on the relevance of 

pollution controls to the exercise of planning functions and the relationship between local 

authorities' planning responsibilities and the separate statutory responsibilities exercised by local 

authorities and other pollution control bodies. 

Disability 

 

7.55 Part III of the Disability Discrimination Act 1995 places specific duties on those providing 

goods, facilities and services not to discriminate against disabled people. There are duties: not to 

refuse service; not to provide a worse standard of service; and not to offer service on worse 

terms. Since October 1999, service providers have been required to take reasonable steps to: 

 

* change practices, policies or procedures which make it impossible or unreasonably difficult 

for disabled people to use a service;  

 

* provide auxiliary aids or services which would make it easier for, or enable, disabled people 

to use a service; and  

 

* overcome physical features which make it impossible or unreasonably difficult for disabled 

people to use a service, by providing the service by a reasonable alternative method.  



 

7.56 The Disability Discrimination Act 1995 - Code of Practice on Rights of Access, Goods 

Facilities, Services and Premises, published by the Department for Education and Employment 

in 1999, explains these duties in greater detail. 

 

7.57 From 2004, service providers must take reasonable steps to remove, alter, or provide 

reasonable means of avoiding physical features that make it impossible or unreasonably difficult 

for disabled people to use a service. 

Land disposals 

 

7.58 Under section 156 of the Water Industry Act 1991, where water and sewerage undertakers 

wish to dispose of land no longer required for the purposes of their undertaking, they must 

satisfy the requirements of general authorisations issued by the Secretaries of State or seek their 

specific consent. Where the land in question is in a National Park, the Broads, or an Area of 

Outstanding Natural Beauty or Site of Special Scientific Interest, undertakers must first consult 

in England the Countryside Agency (in the case of a SSSI, English Nature must also be 

consulted) or in Wales the Countryside Council for Wales (CCW). The general authorisation 

enables the Countryside Agency or the CCW to require agreements or covenants to be entered 

into before disposal. 

Other 

 

7.59 DETR and Welsh Office Guidance on the Provision of a Public Sewer under section 101A 

of the Water Industry Act 1991. 

 

7.60 BS 5837: Trees in relation to construction (1991) contains advice on construction work 

close to trees and recommendations for action prior to and during operations. 
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COUNTRYSIDE AND RIGHTS OF WAY ACT 2000 
 
Introduction 

 
1. The Countryside and Rights of Way Act received Royal Assent on 30 November 

2000. Some of its provisions (those specified in section 103(1)) came into force on 
that day while certain others will automatically come into force on 30 January 2001 
(those set out in section 103(2)). Section 103(3) of the Act provides a power for the 
Secretary of State to commence, as respects England, the other provisions in the 
Act. An order has been made1 bringing into force several other provisions on either 
30 January or 1 April 2001. This circular provides guidance to local authorities on 
these sets of provisions, and also gives brief details of other provisions in the Act 
which will affect local authorities on which more detailed guidance will be issued in 
due course. 

 
2. Copies of the Act and the accompanying Explanatory Notes may be obtained from 

The Stationery Office or accessed at their web site.2 
 
Part I: Access to the countryside 
 
3. Part I introduces a new right of access for open-air recreation to mountain, moor, 

heath, down (collectively described as open country) and registered common land.  
There will be restrictions on the new right, including restrictions on dogs and 
provisions for landowners to exclude or restrict access for any reason for up to 28 
days a year without seeking permission.  There is also provision for further 
restrictions on access for reasons of land management, conservation, fire prevention 
and to avoid danger to the public.  The Act also includes a power to extend the right 
to coastal land by order, and enables landowners voluntarily to dedicate irrevocably 
any land to public access. 

 
4. The Act provides for certain functions in respect of access land to be exercised by 

‘access authorities’, i.e. National Park Authorities for their areas and local highway 
authorities elsewhere. These functions include powers to make byelaws (section 17), 

                                                 
1 The Countryside and Rights of Way Act 2000 (Commencement No.1) Order 2001  (S.I. 2001/114 (C.4 ) 
2 www.hmso.gov.uk/acts/acts2000/20000037.htm 



appoint wardens (section 18) and to erect and maintain notices indicating boundaries 
etc (section 19).  Access authorities will have the power under section 35 of the Act 
to negotiate agreements to provide means of access and to undertake the necessary 
works themselves if agreement cannot be reached. 

 
5. District councils which are not access authorities also have powers to appoint 

wardens under section 18. 
 
6. The right of access will be brought into effect in relation to any land by a 

commencement order and may be commenced at different times in different areas.  
It is intended that such commencement orders will not be made until all necessary 
regulations have been made and other preparatory work has been completed. The 
Department has a Public Service Agreement to implement the right of access by 
2005.  However, the Act enables access to land over 600 metres and registered 
common land (which can already be identified from existing maps) to be introduced 
earlier, ahead of the Countryside Agency publishing statutory maps of open country 
and registered common land. The Secretary of State will look to commons 
registration authorities to assist the Countryside Agency in fulfilling its statutory 
mapping duties by providing the Agency with data from the common land registers 
and commenting on maps of common land produced by the Agency.   

 
7. Although most of the provisions mentioned in paragraph 4 (except the power to 

appoint wardens) come into force on 30 January, local authorities are advised that 
they need to take no action under them at this stage. This is because the powers can 
only be exercised in relation to land which is access land for the purposes of section 
1(1) of the Act. Whilst some land will qualify as access land from 30 January (land 
over 600 metres and registered common land), most land will not qualify as access 
land until it has been shown on conclusive maps issued by the Countryside Agency. 
The Secretary of State does not consider it will be necessary for access authorities 
to use the powers available to them in Part I until the right of access to access land 
is commenced by Ministerial Order, or in anticipation of the right being 
commenced. We shall issue further guidance to access authorities before any such 
commencement Order is made. 

 
8. The function of determining applications for restrictions and exclusions of access 

falls to the ‘relevant authorities’, i.e. National Park Authorities as regards their areas 
and the Countryside Agency elsewhere.  Where land which is dedicated to access 
under section 16 is woodland, the Forestry Commission is the relevant authority. 

 
Part II: Rights of way and common land 
 
9. The provisions contained in Part II of the Act change the law on rights of way in a 

number of respects and will affect local authorities’ functions in relation to rights of 
way. Most of these provisions, for example the requirement in sections 60-61 to  
prepare rights of way improvement plans (see also paragraph 16 below), will be 
brought into force when the necessary regulations have been made and further 
guidance issued.  

 
10. Guidance is given in paragraphs 11 to 45 below on those provisions in Part II which 

come into force on 30 January 2001 under section 103(2) of the Act, or which will 
be commenced by order on 30 January or 1 April 2001.  Authorities should continue 



to refer to Department of the Environment Circular 2/93 for matters not affected by 
the provisions which come into force on these dates. 

 
Restricted byways 
 
11. The Act creates a new category of highway – restricted byways – carrying a public 

right of way on foot, on horseback or leading a horse, and for vehicles other than 
mechanically propelled vehicles.  On commencement of sections 47 and 48 of the 
Act, highways which are shown in definitive maps as roads used as public paths 
(RUPPs) will instead be treated as being shown as restricted byways and will have 
restricted byway rights created over them. Supplementary provisions are contained 
in sections 49 to 51.  All of these provisions are to be brought into force by 
commencement orders at a later date. 

 
12. However, section 52 of the Act, which enables the Secretary of State to amend by 

regulations existing legislation in relation to restricted byways, takes effect 
automatically on 30 January.  This will enable the Department to scrutinise the large 
body of legislation relating to highways and determine which provisions should or 
should not apply to restricted byways or how they should be modified.   
 

13. The Act requires that regulations made by the Secretary of State under section 52 be 
approved by both Houses of Parliament.  In addition, the Secretary of State is 
required to consult the National Assembly for Wales before making provision which 
affects Wales and to obtain the Assembly’s consent before expressly amending or 
revoking secondary legislation which the Assembly has made. The Assembly is also 
entitled to submit proposals to the Secretary of State on how his regulation making 
power might be exercised. 

 
14. The Assembly itself has the power to make regulations under section 52 amending 

certain classes of legislation relating to Wales. These are: any local or private Act 
passed before or in the same session as the 2000 Act and relating only to Wales; and 
any secondary legislation made before enactment of the 2000 Act which the 
Assembly has the power to amend or revoke as respects Wales. 

  
15. When section 47 of the Act is brought into force, section 54 of the Wildlife and 

Countryside Act 1981 will cease to have effect and so surveying authorities will no 
longer be under the duty in that section to reclassify RUPPs. Until then, however, 
the duty under section 54 continues to apply and authorities should continue to 
review their RUPPs and make reclassification orders.  Any such orders, or 
applications for orders modifying the status of a RUPP, which are made before 
section 47 of the 2000 Act is brought into force are to be processed to a final 
determination.  Section 48(9) of the Act requires that provision is made for this in 
the relevant commencement orders to be made under section 103(3). 

 
Public path creation orders for purposes of Part I of the Act 
 
16. Section 58 of the Act enables the Countryside Agency to apply to the Secretary of 

State (or the Countryside Council for Wales to apply to the National Assembly for 
Wales) to make a public path creation order.  This is to facilitate access to land to 
which the public are to be given access under Part I of the Act.  For example, there 
may be no practicable means for the public to gain access to some areas of access land 
(sometimes described as “inaccessible islands”).  Before making such an application, 



the countryside bodies are required to have regard to any rights of way improvement 
plan prepared under section 60 of the Act by the local highway authority for the area. 

 
17. If requested by the Countryside Agency to use his reserve powers to make a public 

path creation order, the Secretary of State would not be obliged to do so but would 
consider carefully whether the circumstances warranted his taking action.  Before 
making an order, the Secretary of State would be required by section 26 of the 
Highways Act 1980 to consult with local authorities in whose area the new path would 
be situated. Generally, it will be for local authorities, where necessary, to provide new 
means for the public to reach access land, either by negotiating permissive access with 
landowners or by using their existing powers under the Highways Act 1980 to create 
rights of way by agreement or by order.   

 
Effect of Part I of the Act on powers to stop up or divert highways  
 
18. Section 59 relates to powers, whether or not by order, to stop up or divert highways. 

It prevents an authority, when exercising such powers from regarding the existence 
of the new right of access to open countryside under Part I of the Act as, for 
example, reducing the need for the highway, the need for an alternative highway or 
the need to reserve a public right of way.  In addition, when deciding whether to 
stop up or divert a highway, it may be necessary for an authority to consider the 
extent (if any) to which that highway is likely to be used apart from the exercise of 
the power. The section requires, when assessing that use in relation to a highway 
situated on or in the vicinity of access land, that particular regard be had to when the 
right of access would not be exercisable. 

 
19. The purpose of section 59 is to prevent the new right of access from being used to 

support a case for stopping up or diverting highways, except, for example, where a 
diversion may be required to help people reach access land. 

 
Wilful obstruction of a highway 
 
20. Section 64 of the Act inserts a new section 137ZA into the Highways Act 1980.  

The new section empowers a magistrates’ court, when convicting a person under 
section 137 of that Act of wilfully obstructing a highway, to order that person to 
remove the obstruction.  Under new section 137ZA(3), failure to comply with an 
order, without reasonable excuse, is an offence punishable by a fine not exceeding 
level 5 on the standard scale (currently £5000).  Further fines, not exceeding 1/20th 
of level 5, may be imposed for each day the offence continues after conviction under 
section 137ZA. 

 
21.  A person who has been ordered to remove an obstruction may not be prosecuted 

again under section 137 of the Highways Act 1980 in respect of that obstruction 
during the period set by the court under section 137ZA for removing it.  Neither 
may they be similarly prosecuted during any period set under section 311(1) of the 
Highways Act 1980 for complying with directions of the court. 

 
22. Highway authorities have powers at common law to remove unlawful obstructions 

in certain circumstances.  Where authorities choose to exercise these powers after a 
person has been convicted under new section 137ZA(3), then subsection (4) in 
conjunction with section 305 of the Highways Act 1980 allows authorities to 
recover their costs through the magistrates’ court.  



 
Vegetation overhanging bridleways 
 
23. Section 154 of the Highways Act 1980 enables highway authorities and certain local 

authorities to require owners and occupiers of land whose trees, shrubs or hedges 
overhang highways to the extent of endangering or obstructing the passage of 
vehicles or pedestrians, to cut the vegetation back.  Section 65 of the 2000 Act 
extends section 154 to apply to vegetation which endangers or obstructs the passage 
of horse-riders.  Authorities will, therefore, be able to require that vegetation 
overhanging bridleways or carriageways is cut back to a height which is suitable for 
horse-riders.   

 
Traffic regulation orders for purposes of conserving natural beauty 
 
24. Local traffic authorities have powers under the Road Traffic Regulation Act 1984 to 

make traffic regulation orders to prohibit, restrict or regulate traffic using particular 
highways.  The Secretary of State has similar powers as respects trunk roads. 
Circular 2/93 sets out one of the purposes for which traffic regulation orders may be 
made.   

 
25. Section 22 of the 1984 Act enables authorities to make traffic regulation orders in 

respect of the use of roads in certain areas for the purpose of conserving or 
enhancing the natural beauty of the area, or of affording better opportunities for the 
public to enjoy the amenities of the area. In England and Wales the areas concerned 
include:   

 
• National Parks 
• Areas of outstanding natural beauty 
• Country parks 
• Areas where the Countryside Agency or the Countryside Council for Wales are 

undertaking experimental projects 
• Nature reserves 
• National Trails 
• Land belonging to, and held inalienably by, the National Trust. 

 
26. Section 66 of the 2000 Act extends section 22 to include Sites of Special Scientific 

Interest and removes the restriction in that section which prevented orders being 
made in relation to Greater London. 

 
27. The section also inserts a new section 22A into the 1984 Act.  The new section 

enables traffic authorities to make orders to control vehicular traffic on unclassified 
roads and byways in areas not covered by section 22 of that Act for the purposes of 
conserving or enhancing the natural beauty of the area.   

 
28. A definition in sections 22 and 22A makes it clear that conserving the natural beauty 

of an area is to be construed as including the conservation of flora, fauna, geological 
and physiographical features of the area. 

 
29. The Secretary of State will consider whether further advice on the making of traffic 

regulation orders is necessary when other provisions in Part II of the Act are brought 
into force. 

 



Unauthorised Driving of Mechanically Propelled Vehicles elsewhere than on Roads 
 
30. Schedule 7 to the 2000 Act makes a number of changes to the prohibition of driving 

motor vehicles elsewhere than on roads contained in section 34 of the Road Traffic 
Act 1988. The Schedule substitutes a new section 34.  It also inserts a new section 
34A into the 1988 Act.  The latter provision is to be brought into force at a date still 
to be determined. In part, these provisions address issues brought to attention by 
various cases in recent years. 

  
31. Section 34 currently relates to the driving of a “motor vehicle”, a term which is 

defined in section 185(1) of the1988 Act. The Act extends the offence to cover 
mechanically propelled vehicles which may not fall within the current offence 
because they are not intended or adapted for use on roads – i.e. they do not fall 
within the definition of  “motor vehicle”.   Schedule 7 makes similar amendments to 
section 21 of the 1988 Act which relates to the offence of driving or parking  “motor 
vehicles” on cycle tracks. 

 
32. The new offences under section 34 and section 21 do not apply to certain classes of 

vehicles such as invalid carriages, mechanically propelled vehicles controlled by 
pedestrians used for cutting grass and electrically assisted pedal cycles. 

 
33. As before, the new section 34(1)(b) prohibits driving on footpaths and bridleways. 

However, the offence is also extended to the new category of highway, restricted 
byways. 
 

34. The recording of a way in a definitive map as a footpath or bridleway (or, when the 
relevant provisions are in force, a restricted byway) does not mean that higher rights 
do not exist over the way in question. In other words, it does not mean that there are 
no public rights of way to drive mechanically propelled vehicles over the way.  
However, section 34(2), which is a new provision, specifies that for the purposes of 
the offence where a way is shown in a definitive map as a footpath, bridleway, or 
restricted byway, it is to be presumed to be a way of the kind shown unless the 
contrary is proved.  It is, accordingly, presumed to carry only those public rights of 
way which a footpath, bridleway or restricted byway carry.  Therefore, once the 
prosecution have proved that a highway is shown in a definitive map as a footpath, 
bridleway or restricted byway, the burden of proof would be on the defence to prove 
on the balance of probabilities that there are full public vehicular rights of way. 

 
35. Section 34(2) will be subject to the new section 34A of the 1988 Act when that latter 

provision is brought into force.  However, until then the presumption under section 
34 (2) applies without being subject to section 34A. 

  
36. Section 34A provides for the presumption in section 34(2) to be rebuttable only in 

those circumstances which are expressly set out in it or in regulations made under it.  
This means that, except where those circumstances apply or the defences in section 
34 are made out, the offence under section 34(1)(b) is committed where the way 
being driven on is shown in a definitive map as a footpath, bridleway or restricted 
byway. This is irrespective of whether there are public rights of way to drive 
mechanically propelled vehicles.     

 



 
Vehicular access over common land 
 
37. Section 68 deals with problems relating to vehicular access across common, and 

other, land over which it is an offence to drive. Despite the fact that many property 
owners, or their predecessors, have been using a vehicular access to their property 
across such land unhindered for many years, they have recently found that they have 
not acquired a legal right to do so. This is because a prescriptive right through long 
use cannot be acquired where the activity being undertaken is a criminal offence. To 
compound the problem, such property owners are sometimes faced with having to 
pay a substantial sum of money to acquire a legal right of vehicular access, without 
which the property would probably be unsaleable. 

  
38. This section provides that where a person has used a vehicular access to property 

across land over which it is an offence to drive, regulations can be made to provide 
for the creation of a statutory easement, providing certain qualifying criteria are met. 
Although section 68 itself will be brought into effect by commencement order, the 
statutory easement scheme will only come into effect when the regulations provided 
for in section 68 (2) are agreed by Parliament. These regulations will specify such 
matters as the criteria to be met in order to apply for an easement, the method of 
applying, the methodology for calculating the price to be paid by the property owner 
to the owner of the land over which the access is sought, the conditions to which the 
easement will be subject; dispute resolution procedures and how the easement will 
be recorded by the Land Registry. 

 
39. This section will have particular relevance to local authorities that own land over 

which it is an offence to drive. However, where such an authority wish to grant an 
easement for less than the price due in accordance with the provisions to be set out 
in the regulations, it will still be open to them to consider whether, in accordance 
with the provisions of section 123 or 127 of the Local Government Act 1972, they 
wish to seek the Secretary of State’s consent for such a disposal at less than the best 
consideration reasonably obtainable. Specific consent would only be required if the 
undervalue exceeded that permitted by paragraph 6 of the Local Government Act 
1972 General Disposal Consents 1998.  

 
Provisions in Part II to be brought into force by commencement order. 
 
40. The Secretary of State has made an order under section 103(3) of the Act to bring 

certain other provisions in Part II into force.  
 
Section 70  
 
41. Section 70 (2) and (4) will come into force on 1 April 2001.   
 
42. Section 70(2) amends section 134 of the Highways Act 1980.  Section 134 confers a 

right to plough or otherwise disturb the surface of a footpath or bridleway which 
crosses agricultural land, but subject to a duty to make good the surface of the 
highway and to mark out its width. Failure to comply with that duty is an offence 
under subsection (4). Currently, subsection (5) restricts who may bring proceedings 
for that offence to highway authorities and certain councils. Section 70 removes that 
restriction by causing subsection (5) to be repealed.  This means that any person will 
be able to prosecute the offence under section 134(4) of the 1980 Act but under the 



terms of the commencement order, only in respect of offences committed on or after 
1 April 2001. 

 
43. Section 70(4) amends section 21(2)(b) of the Road Traffic Act 1988.  The 

amendment provides highway authorities with a defence against prosecution for  
driving or parking mechanically propelled vehicles on cycle tracks when this is done 
to prevent or remove obstructions or in the prevention or abatement of any other 
interferences with the highway.  The amendment arises out of a judgement by the 
House of Lords (Goodes v East Sussex County Council [2000] 3 All ER 603) which 
would appear to mean that the current provisions in section 300 of the 1980 Act and 
section 21(2)(b) of the 1988 Act do not cover the removal of obstructions or the 
abatement of nuisances. This is because a narrow interpretation was given to the 
meaning of “maintenance” that appears to exclude the removal of obstructions and 
the such like. 

  
44. Subsection (3) of section 70 amends section 300 of the Highways Act 1980 and 

similarly provides highway authorities with immunity from prosecution for driving 
mechanically propelled vehicles on footpaths and bridleways.  However, the 
operation of the amended section 300 depends upon amendments being made to 
secondary legislation and section 70(3) will be brought into force at a later date 
when those amendments have been made. 

 
Section 72 and Schedule 16 
 
45. Section 72 provides a number of definitions for the Interpretation of Part II.  Section 

72 and the repeal in Schedule 16 to the Act relating to section 22 of the Road Traffic 
Regulation Act 1984 are brought into force on 30 January 2001. 

 
Part III: Nature conservation and wildlife protection 
 
46. Part III of the Act amends the law relating to nature conservation and the protection 

of wildlife, and includes provision on the conservation of biodiversity and the 
protection of sites of special scientific interest. The following paragraphs summarize 
the key implications for local authorities.  

 
Biodiversity 
 
47. Section 74 of the Act places new duties on Government Ministers and Departments 

in respect of the conservation of biodiversity. Local authorities are not covered by 
these duties. However, the Secretary of State may include local authorities in 
exercising his duty to promote the taking of steps by others to further the 
conservation of the habitat types and species of principal importance for 
biodiversity. In practice the Government expects  the lists of habitat types and 
species of principal importance to be consistent with those that are already the 
subject of action plans under the UK Biodiversity Action Plan. 

 
48. Local authorities’ responsibilities for preparing their own Local Biodiversity Action 

Plans do not rely on the provisions of this Act;  these plans are amongst the elements 
local authorities should build upon when preparing the overarching community 



strategy required by section 4 of the Local Government Act 20003. Local wildlife 
sites  will be important components within Local BAPs. 

 
Sites of Special Scientific Interest 
 
49. Schedule 9 substitutes significant new provisions regarding the notification, 

protection and management of Sites of Special Scientific Interest (SSSIs), in place 
of section 28 of the Wildlife and Countryside Act 1981: existing notifications made 
to local authorities under that section remain valid, but the very few remaining 
notifications under section 23 of the National Parks and Access to the Countryside 
Act 1949 cease to have effect. English Nature will write to individual authorities 
about these sites. DETR will also issue further advice, including a revised Code of 
Guidance containing recommendations, advice and information for the guidance of 
those exercising responsibilities under the new section 28, but the effect of the new 
provisions is briefly described below. 

 
50. The revisions to section 28 enable English Nature to refuse consent for operations 

listed on the site notification as likely to damage the special interest. (Previously, the 
ability to refuse consent had effect for only a limited period.) They also include 
powers for English Nature to vary the notification, in relation either to the details of 
the notification, or the area of land covered; and to remove the notification from 
land which is no longer of special interest. They must notify the local planning 
authority of any such changes.  

 
51. English Nature also have new duties, to advertise notifications in local newspapers 

and to include in the notification, a statement of views about the management of the 
land: and new powers, to formulate management schemes for conserving the special 
features on an SSSI, and to serve management notices requiring owners and 
occupiers to carry out work in accordance with a management scheme. There are 
rights of appeal to the Secretary of State against refusal of consent and against 
management notices. Appeal Regulations, together with an accompanying Circular 
describing the new arrangements more fully, will be issued shortly. 

 
52. A fine of up to £20,000 in the Magistrates’ Court  (or an unlimited fine, on 

conviction on indictment) may be imposed, where an owner or occupier carries out 
potentially damaging works without notifying English Nature or, having notified, 
without receiving consent. In addition, any person who intentionally or recklessly 
damages or destroys an SSSI, or intentionally or recklessly disturbs any of the fauna 
for which the site is notified, may incur a similar penalty: and the Courts may 
require the restoration of the site to its former condition. English Nature may also 
make byelaws for the protection of an SSSI. As a consequence of these additional 
measures, the power of the Secretary of State to make nature conservation orders 
under section 29 of the 1981 Act has been repealed. Existing orders cease to have 
effect, and new operations must be the subject of an application for consent. 

 
Duties on public bodies in relation to SSSIs 
 
53. New section 28G, inserted in the 1981 Act, imposes an important new duty on 

public bodies, exercising statutory functions which may affect SSSIs, to take 
reasonable steps, consistent with the proper exercise of these functions, to further 
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the conservation and enhancement of the features for which the site is of special 
interest. Public bodies specifically include local authorities and the duty applies 
wherever they are exercising their functions.  Ministers expect public bodies to 
apply strict tests when carrying out functions within or affecting SSSIs, to ensure 
that they minimise adverse effects: and to adopt the highest standards of 
management in relation to SSSIs which they own. 

 
54. Where a public body, having had regard to this duty, nevertheless proposes carrying 

out operations likely to damage the special features on an SSSI, new section 28H 
requires that it must notify English Nature. This applies whether or not the operation 
is taking place on land included in an SSSI. English Nature must give notice within 
28 days indicating whether or not they assent to the operation. If they do not assent, 
but the public body decides it must proceed with the works, it must give English 
Nature not less than 28 days notice of its decision to proceed, and explain how it has 
taken account of any of their advice.  In addition, in carrying out the works it shall 
give rise to as little damage to the SSSI as is reasonably practicable, and if damage 
does occur, shall restore the site to its former condition, again in so far as is 
reasonably practicable. It is an offence, liable to a penalty on summary conviction of 
a fine of up to £20,000, or on conviction on indictment an unlimited fine, if a public 
body fails to comply with the requirements of section 28H. 

 
55. An authority (including a planning authority) which has power to grant permission 

for other parties to carry out proposed operations, or change the way that land, or 
buildings on it, are used, must consult English Nature where such operations are 
likely to damage an SSSI. This applies whether or not the operation etc would 
actually take place on the SSSI. It must then wait for 28 days before deciding 
whether to issue its consent, unless English Nature have notified it earlier that it 
need not wait, and must take account of their views, including views on attaching 
conditions. If the public body decides that it will issue a permission against their 
advice it must notify English Nature, and then allow a further period of 21 days 
before the operation may commence. Once issued, a planning permission granted on 
an application under Part III of the Town and Country Planning Act 1990 constitutes 
a ‘reasonable excuse’ for the purpose of new section 28P(4) should damage occur to 
the SSSI during the legitimate exercise of that permission. 

 
56. Where an owner or occupier wishes to exercise permitted development rights on an 

SSSI, and the works involved are listed on the SSSI notification as operations likely 
to damage the special interest, then he or she must apply to English Nature for 
consent under section 28 in the usual way. If English Nature refuse consent for such 
works it will not be possible to exercise the permitted development rights. In such 
cases, or where English Nature attach conditions to a consent the applicant may 
appeal to the Secretary of State.  Alternatively, the owner or occupier may apply to 
the local planning authority for planning permission under Part III of the Town and 
Country Planning Act 1990. Such applications will be considered by local planning 
authorities in the normal way; likewise, the normal arrangements would apply to 
any appeal against a local planning authority’s refusal of an application for planning 
permission, or against conditions attached to an approval. 

 
57. The Government will be consulting in the near future on a revised draft Planning 

Policy Guidance Note 9 on nature conservation and biodiversity, taking account of 
the new Act. 

 



Ramsar sites 
 
58. Section 77 of the Act requires the Secretary of State to notify English Nature when 

he has designated, under the Ramsar Convention, a wetland for inclusion in the list 
of wetlands of international importance. English Nature must then notify the local 
planning authority as well as owners and occupiers of the land, and other relevant 
bodies. 

 
59. In England, this provision has been supplemented by policy guidance on the 

protection and management of English Ramsar sites, issued in November 2000, 
giving them a level of protection equivalent to that currently afforded to European 
sites (as defined in the Conservation (Natural Habitats &c) Regulations 1994). This 
gives guidance to local planning authorities and other public bodies on issues which 
should be taken into account in making decisions on development proposals likely 
to impact on sites which are listed as wetlands of international importance and the 
exercise of their duties under new section 28G. If, unusually, consent is given to 
development on or affecting such sites, lost wetlands interests will have to be 
replaced, by restoring and recreating habitats. The Government also expects that 
developers will have normally to bear the cost of these compensatory packages, 
under the polluter pays principle.  

 
Limestone Pavement Orders 
 
60. County or unitary planning authorities continue to have powers under section 34 of 

the 1981 Act to make limestone pavement orders prohibiting the removal or 
disturbance of limestone on land covered by the order. Under section 78 of the Act 
the penalty for an offence under such an order has been increased to £20,000, in line 
with the penalty for damaging SSSIs and emphasising the importance which the 
Secretary of State attaches to this nationally-important habitat. 

 
Wildlife Enforcement 
 
61.  Part III also contains measures to strengthen the enforcement of the provisions in 

the Wildlife and Countryside Act 1981 relating to the protection of certain wildlife 
species. Section 25 of the 1981 Act already requires local authorities to bring Part I 
of that Act to the attention of the public, and empowers them to institute 
proceedings for offences committed in their area. 

 
62. Schedule 12 of the Act makes certain offences ‘arrestable’ – this will bring with it 

stronger search and seizure powers for the police; it creates new reckless disturbance 
offences; it gives increased powers to the police and DETR wildlife inspectors – 
they will have the power to enter premises to check species sales controls and can 
require tissue samples to be taken from wildlife species for DNA analysis; and it 
enables Courts to impose heavier fines and prison sentences for virtually all offences 
under Part I of the Wildlife and Countryside Act 1981. 

 
Part IV: Areas of outstanding natural beauty 
 
63. Part IV of the Act introduces provisions to enable the better management and 

protection of Areas of Outstanding Natural Beauty (AONBs). It requires the 
preparation and publication of a management plan for every AONB.   It places a 
duty on ‘relevant authorities’ when exercising or performing any function in relation 



to, or so as to affect, land in an AONB, to have regard to the purpose of conserving 
and enhancing the natural beauty of the AONB. It provides for the creation of 
conservation boards for individual AONBs by means of an establishment order 
made by the Secretary of State.  It also consolidates the AONB provisions 
previously contained in the National Parks and Access to the Countryside Act 1949.  

 
64. The new duties imposed by Part IV include the requirement for local authorities at 

county and district levels (including unitary authorities), having land in an AONB, 
to participate in the preparation and publication of a management plan for the 
AONB.  A management plan must be in place for each AONB by 31 March 2004.  
Under the commencement order referred to in paragraph 1 above, from 1 April 
2001, all local authorities will also be under the duty imposed by section 85 (see 
paragraph 69 below) to have regard to the purpose of conserving and enhancing the 
natural beauty of an AONB, when exercising any function in relation to land in that 
AONB. 

 
AONB Management Plans  
 
65. Section 89 of the Act requires a management plan to be prepared and published for 

each AONB.  The responsibility for doing so rests with the local authorities 
(counties, districts or unitaries) having land within the AONB, except in cases where 
an AONB conservation board comes into existence (see paragraphs 70-75).  Local 
authorities within an AONB will therefore need to establish a mechanism for joint 
working in preparing, publishing and reviewing these plans.  Non-statutory 
management plans already exist for many AONBs and there is already experience of 
joint working mechanisms among the local authorities. 

 
66. The Government intends the introduction of a statutorily required AONB 

management plan to raise the profile of AONB management issues and to 
demonstrate the commitment of local authorities and other stakeholders to the 
management of the AONB.  The Countryside Agency expects to issue detailed 
guidance on the preparation and content of management plans during 2001; the 
guidance is being produced in close co-operation with the Association of AONBs 
and will draw on experience in the National Parks, which already have a statutory 
duty to produce management plans.  Local authorities preparing AONB 
management plans will be aware of the need for consistency with the content of 
other plans they are required to produce, including Community Strategies under the 
Local Government Act 2000. 

 
67. Management plans must be prepared and published by the responsible local 

authorities within three years of the commencement of the relevant section on 1 
April 2001.  An existing non-statutory plan which has been prepared by a local 
authority or joint committee may be reviewed and adopted as the AONB 
management plan.  Once a plan has been published, it must be reviewed at intervals 
not exceeding five years.  The Government is providing increased funding to the 
Countryside Agency from 2001/02 to enable the Agency to offer an agreed level of 
support for the carrying out of core functions in each AONB in England, including 
the production of management plans.  The increased support available from the 
Agency will be significantly in excess of the estimated cost to local authorities of 
producing management plans.  As well as core funding, the Agency will also make 
grants available for appropriate projects within AONBs consistent with the 
management plan. 



 
68. AONB management plans will not form part of the statutory development plan 

system.  But an AONB management plan may be adopted by a local authority as 
Supplementary Planning Guidance if the requirements set out in Planning Policy 
Guidance Note 12, paragraphs 3.15 – 3.18 (as to content, consultation and adoption) 
are fulfilled.  Those elements in an AONB management plan which relate to the 
development and use of land, and supplement and support the policies set out in the 
development plan, may be material considerations to be taken into account in 
determining a planning application.  

 
Duty on Public Bodies 
 
69. Section 85 of the Act places a duty on any relevant authority, in exercising or 

performing any function in relation to, or so as to affect, land in an AONB, to have 
regard to the purpose of conserving and enhancing the natural beauty of the AONB.  
‘Relevant authority’ is defined as any Minister of the Crown, any public body, any 
statutory undertaker or any person holding public office.  ‘Public body’ includes any 
local authority.  This section is modelled on the similar duty towards National Park 
purposes which was introduced by section 62(1) of the Environment Act 1995.  The 
requirement to have regard to conserving and enhancing natural beauty will not 
override particular considerations which have to be taken into account by relevant 
authorities in carrying out any function, but is intended to ensure that the purpose 
for which AONBs have been designated is recognised as an essential consideration 
in reaching decisions or undertaking activities impacting upon an AONB. 

 
AONB Conservation Boards 
 
70. Section 86 of the Act enables the Secretary of State to establish conservation boards 

for individual AONBs by means of  establishment orders.  Conservation boards are 
expected to be most suitable for some of the larger AONBs which cross a number of 
local authority boundaries, where unified management of the AONB would bring 
benefits. The Government has no target to create a particular number of 
conservation boards and expects the first moves towards a board to be instigated 
from within the AONB.  The core funding formula which the Countryside Agency is 
developing with the Association of AONBs is intended to be applicable regardless 
of the management model adopted in a particular AONB. 

 
71. The Countryside Agency will be able to provide assistance to any local authorities 

contemplating the establishment of an AONB conservation board.  The Secretary of 
State must consult the Countryside Agency and any affected local authorities before 
proceeding with an establishment order, and must be satisfied that a majority of the 
local authorities consent.  Establishment orders will be subject to the affirmative 
resolution procedure in Parliament. 

 
72. In exercising its functions a conservation board will be required to have regard to 

two principal purposes, i.e. (a) to conserve and enhance the natural beauty of the 
AONB, and (b) to increase public understanding and enjoyment of the special 
qualities of the AONB.  If there is conflict between the two purposes, then greater 
weight is to be attached to (a) (under the same ‘Sandford’ principle as operates in 
the National Parks).  In having regard to its two purposes a conservation board will 
also have to seek to foster the economic and social well-being of local communities 
within the AONB, but without incurring significant expenditure in doing so. Boards 



will be expected to co-operate with other organisations (such as local authorities and 
Regional Development Agencies) to fulfil this requirement, which is based on the 
similar provision applying to National Park Authorities.  In both National Parks and 
AONBs the intention is that the body set up to manage the designated area 
recognises the importance of the social and economic well-being of the local 
communities, while focusing its own spending on the specific purposes for which it 
has been established.   

 
73. Conservation boards, where established, will take over responsibility for the AONB 

management plan from the local authorities.  Their further specific functions will be 
laid down in their individual establishment orders, following consultation with the 
local authorities as to what is required in a particular AONB.  Section 86(3) 
provides that specified powers may be transferred from local authorities to the 
conservation board by the establishment order or, where appropriate, may be shared 
between the two.  But the transfer or sharing of the principal development plan and 
development control functions contained in the Town and Country Planning Act 
1990 is specifically excluded by the legislation.  

 
74. Schedule 13 to the Act provides for local authorities with land in the AONB to 

appoint at least 40% of the members of the conservation board, and for parishes to 
appoint at least a further 20%.  The remaining members (a maximumof 40%) will be 
appointed by the Secretary of State to reflect a variety of interests such as 
conservation, land management and recreational use of the AONB. 

 
75. Conservation boards will be eligible to receive grants which may come either direct 

from the Secretary of State or via the Countryside Agency.  The local authorities 
which have co-operated in the establishment of the conservation board will also be 
expected to provide continued funding, particularly in respect of local authority 
functions transferred to or shared with the conservation board.  Boards will not have 
levying powers.  The establishment of a conservation board is likely to help in 
negotiating effectively for supporting funds from elsewhere, eg from the European 
Union, the lottery funds or corporate sponsorship.  

 
Part V:  Miscellaneous and supplementary 
 
Local access forums.  
 
76. Section 94 places a duty on highway authorities and national park authorities to 

establish local access forums to advise on the improvement of public access for 
open-air recreation and the enjoyment of the area.  Relevant decision-making 
authorities will have to have regard to forums’ views in reaching decisions, for 
example in relation to draft maps, the imposition of byelaws, and proposals for long 
term closures of access land (under Part I), as well as on wider access issues 
contained in new rights of way improvement plans (under Part II). The duty will not 
arise until regulations are made setting out the constitution and functions of the 
forums.  The regulations are expected to be issued later this year and will be subject 
to public consultation. The regulations must provide that membership of forums will 
include users of rights of way and the new right of access, landowners and 
occupiers, together with any other interests especially relevant to the area.  The duty 
does not apply to London boroughs, but any such council will have the power to set 
up a forum if it wishes to do so.  The Secretary of State may exclude the duty in 



respect of any other local authority – for example, if there is little or no access land 
and an insignificant network of recreational rights of way in the area.  

 
Management agreements.  
 
77. Section 39 of the Wildlife and Countryside Act 1981 enables local authorities to 

enter into management agreements with the owner of land in the countryside for its 
conservation (and for other related purposes).  Section 96 of the 2000 Act amends 
section 39 in order that the Countryside Agency, the Countryside Council for Wales, 
and conservation boards in areas of outstanding natural beauty, may also enter into 
such agreements, and to enable agreements to be made in respect of any land, 
whether or not it is in the countryside.  These amendments will allow these bodies, 
for example, to make agreements with the owner of land both for its dedication to 
access, and the long term conservation of access (by ensuring that dedicated land 
cannot become excepted land for the purposes of Schedule 1). 

 
Norfolk and Suffolk Broads  
 
78. Section 97 of the Act places a duty on any relevant authority, in exercising or 

performing any functions in relation to land in the Norfolk and Suffolk Broads, to 
have regard to the purposes for which the Broads have been designated (conserving 
and enhancing natural beauty, promoting public enjoyment and protecting the 
interests of navigation).  This brings the treatment of the Broads into line with that 
for National Parks and AONBs (see paragraph 69).      

 
Town and Village Greens 
 
79. Section 98 of the Act revises and clarifies the third limb of the definition of town 

and village greens contained in section 22 (1) of the Commons Registration Act 
1965.   

 
80. Under the first part of the revised definition the land will be regarded as village 

green provided that it is land on which for not less than 20 years a significant 
number of the inhabitants of any locality, or of any neighbourhood within a locality, 
have indulged in lawful sports and pastimes as of right.  The implications of this are 
that the commons registration authority will need to be satisfied only that a 
significant number of local inhabitants have used the land in a qualifying manner. 
Use by people not from the locality will therefore be irrelevant. Furthermore, use of 
the words “.. any locality, or neighbourhood within a locality...” is intended to 
clarify that a locality does not necessarily equate to an administrative area, e.g. an 
entire parish, but rather to a suitable area which the land in question might 
reasonably be expected to serve as a green. 

 
81. The second part of the revised definition provides that the local inhabitants must 

either continue to use the land in a qualifying manner or must have ceased to use the 
land within any period prescribed in regulations. These regulations may also require 
that specific procedures relating to the process of applying to register land as a green 
are followed. 

 
82. The revised definitions contained in this section come into effect on 30 January 

2001. The Government is still considering what provisions should be contained in 
subsequent regulations. 



 
Isles of Scilly 
 
83. The commencement order referred to in paragraph 1 above brings into force certain 

parts of section 100 of the Act which deals with the application of various 
provisions to the Isles of Scilly. Section 100 prevents Part I and sections 58 to 61 
and 71 from applying to the Isles of Scilly except by order made by the Secretary of 
State after consultation with the Council of the Isles.  Section 100 also amends the 
Highways Act 1980 to make similar provision in respect of certain provisions in 
Schedule 6 that will be inserted into the 1980 Act and in respect of the power for 
highway authorities to recover the costs of removing certain obstructions which is 
described in paragraph 22 above.  Finally, section 100 empowers the Secretary of 
State, after consultation with the Council of the Isles, to make an order modifying 
the application of Part IV of the Act to the Isles of Scilly.  

 
84. Section 100, with the exception of subsections (3) and (5)(a) will be brought into 

force on 30 January 2001. Subsection (3), which relates to Part IV of the Act, will be 
brought into force on 1 April 2001.  Subsection (5)(a) will be brought into force when 
the new provisions in the Highways Act 1980 to which it relates are also brought into 
force. 
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Section 1: Overview 
 
Introduction 
1.1 Sections 47 - 51 of Countryside and Rights of Way Act 2000 (‘the 2000 Act’) 
introduce a new class of right of way called ‘restricted byway’. Restricted byways will 
replace ways shown on local authorities’ definitive maps as Roads Used as Public 
Paths (RUPPs). Restricted byways will carry a right of way on foot; a right of way on 
horseback or leading a horse; and a right of way for vehicles other than mechanically 
propelled vehicles. Restricted byway means a highway over which the public have 
restricted byway rights, with or without a right to drive animals of any description 
along the highway, but no other rights of way. Reclassification from RUPP to 
restricted byway does not extinguish any private rights or higher vehicular rights that 
may exist but have not been recorded on the definitive map.  
 
1.2 Section 52 of the 2000 Act provides for regulations to be made to amend 
relevant provisions in legislation relating to highways or highways of a particular 
description so that they apply, with or without modification, or do not apply, to 
restricted byways. Amendments can also be made to provisions relating to things 
done on or in connection with highways and in relation to provisions for the creation, 
stopping up or diversion of highways or highways of a particular description. The 
approach to this task is the subject of this consultation paper which extends to 
England and Wales. 
 
Background 
1.3 The rights attached to RUPPs were defined in 1949 when local authorities 
were first required to record rights of way on definitive maps and statements. Section 
27(6) of the National Parks and Access to the Countryside Act 1949 ('the 1949 Act') 
provided that a RUPP is ‘a highway other than a public path, used by the public 
mainly for the purposes for which footpath or bridleways are so used’. 
 
1.4 It is not clear from the 1949 Act whether RUPPs were subject to vehicular 
rights. The Countryside Act 1968 sought to resolve this uncertainty by placing a duty 
on local authorities to reclassify each of their RUPPs either as a footpath, bridleway 
or Byway Open to All Traffic (BOAT) in accordance with the criteria set out in the Act, 
which included consideration of the current use and state of repair of each RUPP. 
This attempt at clarity did not enable authorities to resolve the status of their RUPPs. 
In an attempt to make the position clearer, section 54 of the Wildlife and Countryside 
Act 1981 (‘the 1981 Act’) removes any consideration of physical characteristics of 
the RUPP and introduced the requirement for authorities to review and reclassify 
each of their RUPPs either as BOAT, bridleway or footpath only according to the 
rights which could be proved to exist. The 1981 Act  provides a legal presumption 
that RUPPs carry at least bridleway rights unless the contrary is shown. In addition, 
section 66(1) provides a statutory definition of a BOAT1. 
 
1.5 Many local authorities have not completed the task of reclassifying their 
RUPPs. An evaluation of the process of recording public rights of way in England – a 
report for the County Surveyors’ Society Countryside Working Group (May 1999) 
                                                 
1 A byway open to all traffic means a highway over which the public have a right of way for vehicular 
traffic and all other kinds of traffic, but which is used by  the public mainly for the purposes for which 
footpaths and bridleways are so used. 
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found that 4,166 RUPPs had been reclassified in accordance with section 54 of the 
1981 Act, with 3,305 still to be reviewed. Recognising that the uncertainty over what 
rights exist on these RUPPs detracted from the public’s enjoyment of them, the 
Government introduced the new category of way – restricted byway – in the 2000 
Act. 
 
A new category of right of way: restricted byway 
1.6 The purpose of the new category, ‘restricted byway’, is two fold: 
 

(i) to give certainty to walkers, horse riders, cyclists and horse drawn and other 
non-mechanically propelled vehicle drivers by giving them express statutory 
rights to use restricted byways; and 
 
(ii) to enable authorities to concentrate on other important rights of way 
functions by relieving them of the duty to review the status of each RUPP 
individually. 

 
The 2000 Act approach builds on the presumption in the 1981 Act that RUPPs carry 
at least bridleway rights2. It will not be possible to make a definitive map modification 
order to downgrade a restricted byway to a footpath or bridleway even if it could be 
shown that only footpath or bridleway rights existed prior to reclassification. 
 
1.7 On the other hand, restricted byway rights are without prejudice to other rights 
that may exist, for example for motor vehicles. So it will be possible to modify the 
definitive map to record a higher right than restricted byway rights where the higher 
right is proved to exist. Anyone with evidence that a restricted byway carries 
vehicular rights will be able to apply to the local authority for a definitive map 
modification order to reclassify a restricted byway as a BOAT. 
 
1.8 Every restricted byway will be maintained at public expense. Any private 
liability, for example of the landowner, to maintain a RUPP will be extinguished. 
 
Formulating regulations under section 52 
1.9 Legislation is peppered with references to bridleways, footpaths, BOATS, and 
similar terms relating to rights of way. Parliament accepted that this legislation 
should be looked at in detail after the Act was in place to ensure that it operated 
effectively in relation to restricted byways. Parliament also agreed that changes to 
be introduced as a matter of policy should be considered and implemented by way of 
secondary legislation. Section 52 provides for this. 
 
1.10 Regulations made under section 52 are subject to affirmative resolution in both 
Houses of Parliament. This means there will be full opportunity for scrutiny and 
debate on the content of the regulations. The Secretary of State is also required to 
lay before Parliament a document giving details of consultations with the National 
Assembly3 ('the Assembly'). 
 
1.11 The purpose of this consultation paper is to invite comments on proposals for:  

 

                                                 
2 Section 54(3)(b) of the Wildlife and Countryside Act 1981. 
3 Section 52(8) of the 2000 Act. 
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(i) changes to legislation that we propose to make as a matter of policy; 
and 

(ii) changes to legislation which we intend to make to ensure consistency 
with other categories of rights of way. 

 
Some legislation will apply to restricted byways without any need for amendment. 
We have, for completeness, included a table of the principal legislation which will 
automatically apply to restricted byways. 
 
Geographic extent of legislation 
1.12 Almost all of the legislation applies to both England and Wales. The Secretary 
of State is required to consult (and where she proposes to amend subordinate 
legislation made by the Assembly, gain the express consent of) the National 
Assembly for Wales before making provisions having effect in Wales4. In addition the 
Assembly may submit proposals to the Secretary of State5. and may also make its 
own provision in relation to Wales6, but none is proposed in this consultation paper. 
 
Transitional arrangements 
1.13 We are aware that there is some confusion concerning what will happen to 
orders made under section 53 or 54 of the 1981 Act which relate to a way shown on 
a definitive map as a RUPP (or any applications for orders modifying the status of a 
RUPP) which are not confirmed (or otherwise) before section 47 is brought into 
force. 
 
1.14 The 2000 Act requires that any orders made under section 53 or 54 of the 
1981 Act which relate to a way shown on a definitive map as a RUPP (or any 
applications for orders modifying the status of a RUPP) which are made before 
section 47 is brought into force are to be processed to a final determination. Any 
RUPP which is the subject of an outstanding application or undetermined order after 
commencement of section 47 will carry restricted byway rights. When the order is 
determined, it will take effect7. 
 
Methodology for identifying amendments needed to legislation 
1.15 We have examined over 40,000 references in primary and secondary 
legislation (i.e. Acts of Parliament, regulations and orders). These references 
included terms familiar to rights of way interests:  ‘bridleway’, ‘byway’, ‘byway open 
to all traffic’, ‘BOAT’, ‘carriageway’, ‘footpath’, ‘footway’, ‘highway’, ‘public path‘, ‘right 
of way’, ‘road used as public path’, ‘RUPP’, ‘road’ and, ‘vehicle’; and their plurals. 
 
1.16 We identified different categories of amendment, and many examples where 
no amendment is needed. Figure 1 overleaf illustrates these different categories and 
the sections dealing with each category in this consultation paper. 
 
 

                                                 
4 Section 52(3) of the 2000 Act. 
5 Section 52(4) of the 2000 Act. 
6 Section 52(6) of the 2000 Act. The National Assembly can amend local and private acts passed 
during or before 2000 that relate only to Wales and amend any secondary legislation that the 
Assembly currently has the power to amend or revoke. 
7 Section 48(9), (10) and (11) of the 2000 Act. 
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Provisions in legislation, categories of amendments 
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Section 2: Provisions that we propose to apply to 
restricted byways 
 
Approach 
2.1 Legislation can be applied to ‘restricted byways’ or to ‘ways shown in the 
definitive map and statement as restricted byways’8. Restricted byways will carry 
a right of way on foot; a right of way on horseback or leading a horse; and a right of 
way for vehicles other than mechanically propelled vehicles. Legislation applied to 
‘restricted byways’ applies to these rights and not to any higher rights which might 
exist but have not been reflected in a definitive map modification order.  Legislation 
applied to ‘ways shown in a definitive map and statement as restricted byways’ 
applies to the restricted byway rights and to any higher rights which might exist. In 
most cases, legislation will be amended to apply to restricted byway rights and not to 
any higher rights. 
 
2.2 We have identified : 
 

(i) Changes we propose to make to legislation as a matter of policy - we 
consider desirable (but not necessary) to integrate restricted byways more 
fully into the rights of way network (Annex 1, Table 1); and 

 
(ii) Changes we intend to make to legislation to ensure consistency with 

other categories of rights of way - we consider these necessary for 
restricted byways to operate sensibly within the framework of existing 
legislation (Annex 1, Table 2). 

 
2.3 The amendments proposed in Table 1 are not necessary in order for restricted 
byways to operate within the current legislative framework but we consider them to 
be desirable as a matter of policy. In making our assessment, we have had regard to 
various considerations, including : 
 

• On commencement of sections 47 and 48, each RUPP will become a 
restricted byway, but the definitive map and statement could be modified to 
record a BOAT if vehicular rights are proved. 

 
• The introduction of restricted byways increases provision for non-motorised 

users of rights of way. Section 48 distinguishes between non-mechanically 
propelled vehicles, such as horse drawn vehicles, and mechanically propelled 
vehicles. 

 
• Under section 54 of the 1981 Act, RUPPs are presumed to carry at least 

bridleway rights. We believe that the addition of statutory rights for horse 
drawn vehicles will usually have minimal effects on the land and the owner or 
occupier of land crossed by a restricted byway. 

 

                                                 
8 Section 52(1)(a) of the 2000 Act. 
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Policy amendments 
2.4 The principal policy amendments are outlined below. (A full list is in Annex 
1, Table 1). 
 
Creating restricted byways 
2.5 Ministers indicated during the passage of the 2000 Act through Parliament that 
they were sympathetic to giving local authorities the power to create restricted 
byways either by agreement or compulsorily. The consultation paper, Improving 
Rights of Way: Draft Guidance to Local Highway Authorities on the 
Preparation of Rights of Way Improvement Plans9, invited views on whether local 
authorities should be given such powers. The majority of respondents agreed that it 
would be desirable for authorities to be able to make orders creating restricted 
byways. 
 
We intend to amend sections 25-28 of the Highways Act 1980 to give local 
authorities the power to create restricted byways, both by agreement and 
compulsorily, and allow provision for compensation where appropriate. National Park 
authorities and district councils10 will also be able to create restricted byways.  
 
Stopping up and diverting restricted byways 
2.6 Local authorities have powers under section 118 of the 1980 Act to stop up 
footpaths and bridleways which are not needed for public use. They have powers 
under section 119 of the 1980 Act to divert footpaths and bridleways where they are 
satisfied that this is in the interests of the owner, lessee or occupier of the land 
crossed by the path, or in the interests of the public. Under sections 118A and 119A 
of the 1980 Act they can stop up or divert footpaths and bridleways in the interests of 
public safety where they cross railways or tramways. Defra and the Welsh Assembly 
Government advice that local authorities should use these powers rather than 
section 116 will also apply to restricted byways11. 
 
Proposal 1: Local authorities’ public path extinguishment and diversion powers 
under sections 118, 118A, 119 and 119A of the Highways Act 1980 should be 
extended to restricted byways. (National Park authorities and district councils would 
also be able to extinguish and divert restricted byways.) 
 
(No amendment is needed to sections 118B or 119B (which allow the stopping up or 
diversion of rights of way for crime prevention and school security) or 119D of the 
1980 Act (SSSI diversion orders) because they already encompass restricted 
byways). 
 
2.7 As with footpaths and bridleways, compensation should be available for loss 
caused by the stopping up or diversion of restricted byways. Section 121(2) of the 
1980 Act, which applies the public path creation compensation provisions in section 
28 to public path orders, will apply to restricted byways by virtue of our proposed 
amendments to sections 118, 118A, 119 and 119A. 
 

                                                 
9 Published December 2001. View at http://www.defra.gov.uk/wildlife-
countryside/consult/highwayrow/index.htm. 
10 Wales does not have any district councils: all local authorities in Wales are unitary. 
11 Paragraph 35, Circular 2/93  (Department of Environment) and Circular 5/93 (Welsh Office). 



 

10 

2.8 Local authorities can charge applicants for orders under sections 118, 118A, 
119 and 119A of the 1980 Act12. The ability to charge is based on the premise that 
an applicant is seeking to alter a public right for private gain. If the section 118, 
118A, 119 and 119A powers are extended to restricted byways, the power to charge 
applicants for orders made under them would be similarly extended. 
 
2.9 The 2000 Act inserts sections 118ZA and 119ZA into the 1980 Act, which 
introduce a right for land managers of land used for agriculture forestry or the 
breeding or keeping of horses to apply for public path (i.e. footpath and bridleway) 
extinguishment and diversion orders. 
 
We do not propose at this stage to extend sections 118ZA and 119ZA of the 
Highways Act 1980 to restricted byways. Dealing with applications for orders relating 
to footpaths and bridleways will be a substantial new administrative task for local 
authorities. We consider it appropriate to first allow a reasonable period to assess 
how this process operates in practice before considering any extension to restricted 
byways.  
 
Temporary diversions 
2.10 Where an occupier of agricultural land wishes to carry out an excavation or 
engineering operation which is reasonably necessary for the purposes of agriculture, 
he may apply to the highway authority to make an order for the temporary diversion 
of a footpath or bridleway under section 135 of the 1980 Act. If reasonably necessary 
to permit the works, the diversion can be for up to 3 months. The authority may 
impose conditions to ensure the protection of users and for making good the surface 
of the path or way before the expiration of the authorisation period. 
 
2.11 The 2000 Act inserts sections 135A and 135B into the 1980 Act. Section 135A 
enables the occupier of any land to temporarily divert a footpath or bridleway which 
passes over land where works are likely to cause danger to the users of the way. 
The period of the diversion is limited to no more than 14 days in any one calendar 
year. Section 135B requires the person effecting the diversion to make good any 
damage to the footpath or bridleway caused by the works. Sections 135A and 135B 
have not yet been implemented so we have no experience of how successful they 
will be in practice. In particular, the expertise of land managers to make good 
damage to ways affected by temporary works will be an important element of their 
operation. 
 
Proposal 2: Highway authorities should have the power to make temporary 
diversion orders on restricted byways under section 135 of the Highways Act 1980. 
While we recognise the desirability among land managers for maximum flexibility in 
their land management options, we do not propose at this stage to extend sections 
135A and 135B to restricted byways. We consider it appropriate to first allow a 
reasonable period to assess how these powers, and the extension of section 135 to 
restricted byways, work in practice before considering an extension to restricted 
byways. 

                                                 
12 SI 1993/407 (Local Authorities (Recovery of Costs for Public Path Orders) Regulations 1993) as 
amended by SI 1996/1978 (Local Authorities (Charges for Overseas Assistance and Public Path 
Orders) Regulations 1996). 
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Maintenance 
2.12 Every way which becomes a restricted byway will be maintained publicly by 
virtue of section 49(1) of the 2000 Act. Section 42 of the 1980 Act enables district 
councils to undertake the maintenance of certain highways, including footpaths and 
bridleways13. Section 43 enables parish councils (in England) and community 
councils (in Wales) to undertake the maintenance of footpaths and bridleways. 
Extending these powers to restricted byways could require expertise above that 
required for maintaining footpaths and bridleways. 
  
We invite views on whether the powers enabling district, parish and community 
councils to maintain footpaths and bridleways should be extended to restricted 
byways, in order to provide flexibility in the administration of maintenance 
responsibility. 
 
Waymarking 
2.13  The waymarking signs for footpaths, bridleways and byways are set out in the 
Traffic Signs Regulations and General Directions 200214. Yellow arrows generally 
identify footpaths, blue arrows bridleways and red arrows byways (there is some 
discretion as to the background colour of the sign). We propose to distinguish 
between the colour of waymarks for BOATs and restricted byways. Figures 2, 3 and 
4 below illustrate some options for a waymark to denote restricted byways. 
 
We invite views and suggestions on the most appropriate waymark for restricted 
byways. 
 

Figure 2   Figure 3   Figure 4 
 

     
 
 
Planning  
2.14 Section 257 of the Town and Country Planning Act 1990 allows local planning 
authorities to stop up or divert a footpath or bridleway to enable development, for 
which planning permission has been granted, to take place. The Secretary of State 
(or, in Wales the Assembly) has similar power under section 247 in respect of any 
highway. 
 
2.15 Section 258 further enables local authorities to make an order for the 
extinguishment of a footpath and bridleway over land held for planning purposes 
(there is no provision for diversion). ‘Planning purposes’ in this context broadly 
                                                 
13  Wales does not have any  district councils: all local authorities in Wales are unitary.  
14 SI 2002/3113 Schedule 7 Part VII, diagram 2610.2. Diagrams 2610 and 2610.1 already provide for 
signposting indicating direction to or along a restricted byway. 
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means land acquired by the local planning authority for development or improvement 
or which is required for a purpose in the interests of the proper planning of the area. 
The Secretary of State in England, and the Assembly in Wales have a similar power 
under section 251 in relation to all rights of way. 
 
Proposal 3: We intend to amend sections 257 and 258 of the Town and Country 
Planning Act 1990 to extend local planning authorities’ powers to make stopping up 
and diversion orders to restricted byways. 
 
Harbours and ports 
2.16 Under sections 14 and 16 of the Harbours Act 1964, the Secretary of State (or, 
in Wales, the Assembly) can make harbour revision and empowerment orders for the 
purpose of construction, improvement or efficient management of a harbour. These 
orders are made on application from harbour authorities, intending undertakers and 
others with an interest. The orders can make provision for the extinguishment or 
diversion of a footpath or bridleway for the purposes of the works set out in the order, 
and for ancillary works. 
 
2.17 An application for an order relating to a footpath or bridleway has to be 
accompanied by a map at 1/2500 scale showing the right of way affected and any 
proposed alternative route. Notice of the application must be served on every local 
authority for the area in which the footpath or bridleway is situated and a copy of the 
notice must be posted at each end of way which would be affected by the order. 
Prior to making the order, the Secretary of State (or, in Wales, the Assembly) must 
be satisfied, in the case of an extinguishment, that an alternative route has been or 
will be provided or that an alternative way is not required and, in the case of a 
diversion, that the new path will not be less convenient to the public in consequence 
of the diversion. 
 
Proposal 4: The special procedures that apply to footpaths and bridleways affected 
by harbour revision and empowerment orders should be extended to restricted 
byways. 
 
Water 
2.18 Under section 168 of the Water Resources Act 1991 and section 167 of the 
Water Industry Act 1991 the Secretary of State (or, in Wales, the Assembly and, in 
some circumstances, the Secretary of State) can make compulsory works orders to 
facilitate works by the Environment Agency and water undertakers to carry out  
engineering or building operations or to discharge water into any inland waters or 
underground. 
 
2.19 Where the Agency or an undertaker makes an application to the Secretary of 
State for an order that would include an authorisation to stop up or divert a footpath 
or bridleway, additional procedures apply. These include requirements for notice to 
be given both of the draft order and the made order to prescribed bodies, and the 
posting of notice of the draft order on the footpath or bridleway. 
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Proposal 5: The additional requirements for footpaths and bridleways affected by 
compulsory works orders should be extended to restricted byways. 
 
Defence 
2.20 Section 16 of the Defence Act 1842 gives the Secretary of State (for Defence) 
the power to stop up and divert footpaths and bridleways. Section 17 requires an 
alternative path or road to be provided where a footpath or bridle road  is stopped up.  
 
Proposal 6: Sections 16 and 17 of the Defence Act 1842 should be extended to 
restricted byways. 
 
 
 
Section 3: Provisions that will automatically apply to 
or encompass restricted byways 
 
3.1 We consider that any legislative provision which refers to a 'highway' or 
'highways' in general (i.e. not to a highway of a particular description) will 
automatically encompass restricted byways. This is because a restricted byway is a 
category of highway15. This principle similarly applies to other general terms – right 
of way16, carriageway17, road18; and street19. 
 
3.2 Table 3 (Annex 1) lists the principal provisions which will apply to restricted 
byways. We do not propose to disapply any of these provisions. 
 
 

                                                 
15 Section 48(4) of the 2000 Act. A restricted byway is a highway for the purposes of Part II. It is also a 
highway for the purposes of the 1981Act through amendments to sections 53(3)(a)(iii), 56, and 66 of 
the 1981 Act made by Schedule 5 to the 2000 Act. 
16 Section 48(4) of the 2000 Act provides that ‘restricted byway rights’ means a right of way for certain 
categories of user. 
17 We consider the term restricted byway falls within the definition of carriageway in section 329(1) of 
the Highways Act 1980 by virtue of the reference there to ‘vehicle’. 
18 Road is defined in the Road Traffic Regulation Act 1984 as “any length of highway or of any other 
road to which the public has access, and includes bridges over which a road passes”. 
19 Street is defined in the New Roads and Street Works Act 1991 as' …. any highway, road, ….'. 
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Section 4: Other matters 
 
Magistrates’ court procedure – retaining footpath and bridleway 
rights 
4.1 Section 116 of the 1980 Act allows the magistrates’ court to stop up or divert a 
highway applies to restricted byways. Section 116(4) of the 1980 Act allows for 
footpath or bridleway rights to be retained when higher rights are stopped up. 
Paragraph 15 of Schedule 5 to the 2000 Act amended section 116(4) so that 
restricted byway rights may also be retained.  
 
Barriers and fences on rights of way 
4.2 Section 66(3) of the 1980 Act enables highway authorities to provide and 
maintain barriers, rails and fences in footpaths to safeguard the public. The 2000 Act 
amends this section to allow provision for posts and extends it to apply to bridleways 
that are maintainable at public expense. We have received representations from 
local highway authorities suggesting that section 66(3) should be extended to 
restricted byways. However, this is unnecessary, since section 66(2), which applies 
similar provisions to those in section 66(3) to a ‘carriageway’, will automatically 
encompass restricted byways. Local highway authorities should recognise that any 
barriers erected must not hinder legitimate users of restricted byways, such as those 
driving horse drawn carriages.  
 
Definitive maps 
4.3 Regulations made under the Wildlife and Countryside Act 1981 prescribe the 
notation to be used for rights of way on the definitive map. RUPPs are shown either 
by a broken green line or by a broken line and arrowheads as illustrated below in 
figure 5. 
 
Figure 5    v___v___v___v___v 
 
4.4 We consider that all ways shown on definitive maps by these notations will be 
reclassified as restricted byways. This includes ways which may be referred to by a 
term other than “RUPP” (CRF or CRB20 for example).  
 
Since restricted byways will replace RUPPs on the definitive map, we see no reason 
to change these notations other than to clarify that they will instead denote a 
restricted byway. 
 
 

                                                 
20 CRF and CRB were used to denote a Carriage Road used mainly as a Footpath and a Carriage 
Road used mainly  as a  Bridleway.  These terms have no legal recognition. 
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Annex 1 
 
Table 1: Changes we propose to make to legislation in respect of 
restricted byways as a matter of policy 
 
Primary legislation 
 
Act Section or 

Schedule  
Description Effect of 

amendment is to  
Highways Act 1980 S 25 Creation of footpath or bridleway by 

agreement 
Highways Act 1980 S 26 Compulsory powers for creation of 

footpaths and bridleways 
Highways Act 1980 S 27 Making up of new footpaths and 

bridleways 
Highways Act 1980 S 28 Compensation for loss caused by public 

path creation orders 

Extend provisions 
to restricted 
byways 

Highways Act 1980 S 42 Power of district councils to maintain 
certain highways 

Give district 
councils power to 
maintain restricted 
byways 

Highways Act 1980 S 43 Power of parish and community councils 
to maintain footpaths and bridleways 

Give parish 
councils power to 
maintain restricted 
byways 

Highways Act 1980 S 118 Stopping up of footpaths and bridleways 
Highways Act 1980 S 118A Stopping up of footpaths and bridleways 

crossing railways 
Highways Act 1980 S 119 Diversion of footpaths and bridleways 
Highways Act 1980 S 119A Diversion of footpaths and bridleways 

crossing railways 
Highways Act 1980 S 135 Authorisation of other works disturbing 

footpath or bridleway 
Highways Act 1980 S 275 Contributions by councils and local 

planning authorities towards expenses 
Highways Act 1980 S 293 Powers of entry for purposes connected 

with certain orders relating to footpaths 
and bridleways 

Highways Act 1980 S 329 Further provision as to interpretation 
Highways Act 1980 Sch 6 Procedure for making and confirming 

certain orders relating to footpaths and 
bridleways 

Town and Country 
Planning Act 1990 

S 257 Footpaths and bridleways affected by 
development: orders by other authorities 

Town and Country 
Planning Act 1990 

S 258 Extinguishment of public rights of way 
over land held for planning purposes 

Town and Country 
Planning Act 1990 

S 260 Telecommunication apparatus: orders by 
or on application of other authorities 

Town and Country 
Planning Act 1990 

S 336 Interpretation 

Town and Country 
Planning Act 1990 

Sch 14 Procedure for footpaths and bridleways 
orders 

Water Industry Act 
1991 

Sch 11 Orders conferring compulsory works 
powers 

Water Resources 
Act 1991 

Sch 19 Orders conferring compulsory works 
powers 

Extend provisions 
to restricted 
byways 
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Act Section or 
Schedule  

Description Effect of 
amendment is to  

Environment Act 
1995 

Sch 9 Miscellaneous powers of National Park 
Authorities (NPA) (creating, diverting, 
stopping up and widening of public paths) 

Give National Park 
authorities the 
power to create etc 
restricted byways 

Local Government 
Act 1972 

S 187 Local highway authorities and 
maintenance powers of district councils 

Harbours Act 1964 S 14 Minister’s powers, on application of 
harbour authorities, or others, to make 
orders (to extinguish or divert footpaths 
and bridleways) 

Harbours Act 1964 S 16 Minister’s powers, on application of 
intending undertakers, or others, to make 
orders (to extinguish or divert footpaths 
and bridleways) 

Harbours Act 1964 S 17 Procedure for making harbour revision 
and empowerment orders, and 
substitution thereof, (to extinguish or 
divert footpaths and bridleways) 

Harbours Act 1964 Sch 2 Object for whose achievement harbour 
revision orders may be made 

Defence Act 1842 S 16 Principal officers power to stop up or 
divert footpaths and bridleways  

Defence Act 1842 S 17 When footpaths, etc., are stopped up, 
other paths to be provided in lieu thereof 

Extend provisions 
to restricted 
byways 

 
 
Secondary legislation 
 
UK Statutory Instrument Regulations made under:  

1 Citation, commencement and 
interpretation 
4 Notices 
Sch 1 Forms 1, 2 
Sch 2 Forms 1, 2 

1993/9 Rail Crossing 
Extinguishment and 
Diversion Orders 
Regulations 1993 

Sch 3 Forms 1, 2 

Highways Act 1980 ss 28(2), 118, 
118A(6) and (7), 119, 119A(9) and (10), 
and 120(3A); Sch 6 paras 1(1) and (3), 3 
and 4 

1 Citation, commencement and 
interpretation 
Sch 1 Forms 1, 2 

1993/10 Town and 
Country Planning 
(Public Path Orders) 
Regulations 1993 Sch 2 Forms 1, 2 

Town and Country Planning Act 1990 ss 
259(4) and 333(1); Sch 14 para 1 and 6 

1 Citation, commencement and 
interpretation 
3 Notices of order 
Sch 1 Forms 1, 2, 3 

1993/11 Public Path 
Orders Regulations 
1993 

Sch 2 Form 1 

Highways Act 1980 ss 26, 28(2), 118 and 
119; Sch 6 paras 1, 3 and 4; Acquisition 
of Land Act 1981 s.32 

1993/407 Local 
Authorities (Recovery 
of Costs For Public 
Path Orders) 
Regulations 1993 

2 Interpretation and application Local Government and Housing Act 1989 
s 150 and 152(5) 

1999/221 Water 
(Compulsory Works 
Powers) (Notice) 
Regulations 1999 

2 Notice to be given to prescribed 
persons 

Water Industry Act 1991 s 213(2)Z; Sch 
11 para 1(3)(g) ; Water Resources Act 
1991 s 219(2)(e); Sch 19 para 1(3)(f)  

2002/3113 Traffic 
Signs Regulations and 
General Directions 
2002 

Sch 7 Part VII diagram 2610.2 
(informatory) direction  along a 
footpath indicated by waymarks 

Road Traffic Regulation Act 1984 s 64; 
Road Traffic Act 1988 s 36(5) 

http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554786&ta=2&tp=0+70%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554786
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554786&ta=2&tp=0+70%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554786
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554802&ta=2&tp=0+39%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554802
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554839&ta=2&tp=0+40%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554839
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3555023&ta=2&tp=0+97%01right+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3555023
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554627&ta=2&tp=0+49%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554627
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554627&ta=2&tp=0+49%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554627
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554627&ta=2&tp=0+49%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554627
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554627&ta=2&tp=0+49%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554627
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554637&ta=2&tp=0+51%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554637
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554637&ta=2&tp=0+51%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554637
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554839&ta=2&tp=0+40%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554839
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3555023&ta=2&tp=0+97%01right+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3555023
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554378&ta=2&tp=0+34%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554378
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554378&ta=2&tp=0+34%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554378
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554378&ta=2&tp=0+34%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554378
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554392&ta=2&tp=0+39%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554392
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554392&ta=2&tp=0+39%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554392
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554409&ta=2&tp=0+43%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554409
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554437&ta=2&tp=0+46%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554437
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554537&ta=2&tp=0+92%01right+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554537
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546790&ta=2&tp=0+19%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546790
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546790&ta=2&tp=0+19%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546790
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546790&ta=2&tp=0+19%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546790
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546790&ta=2&tp=0+19%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546790
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546790&ta=2&tp=0+19%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546790
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3546810&ta=2&tp=0+23%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3546810
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2823822&ta=2&tp=0+63%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2823822
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2823822&ta=2&tp=0+63%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2823822
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Table 2: Changes we intend to make to legislation to ensure 
consistency between restricted byways and other categories of 
rights of way 
 
Primary legislation 
 
Act Section or 

Schedule  
Description Purpose of amendment is to:  

Wildlife and 
Countryside Act 
1981 

S 59 Prohibition on keeping bulls 
on land crossed by public 
right of way 

Apply provision to restricted 
byways 

Wildlife and 
Countryside Act 
1981 

S 62 Appointment of wardens for 
public rights of way 

Enable local authorities to appoint 
wardens for restricted byways 

Countryside Act 
1968 

S 27 Signposting of footpaths 
and bridleways, including 
BOATs 

Enable local authorities to erect 
signposts on restricted byways 

Highways Act 1980 S 47 Power of magistrates’ court 
to declare unnecessary 
highway to be not 
maintainable at public 
expense 

Prevent local authorities from 
applying to magistrates to declare 
restricted byways not 
maintainable at public expense 

Highways Act 1980 S 300 Right of local authorities to 
use vehicles and 
appliances on footways and 
bridleways 

Enable mechanically propelled 
vehicles or appliances to be used 
to clean, maintain or improve 
restricted byways 

Road Traffic Act 
1988 

S 24 Restriction of carriage of 
persons on bicycles 

Clarify that restricted byway is 
included in definition of road 

Road Traffic Act 
1988 

S 33 Control of use of footpaths 
and bridleways for motor 
vehicle trials 

Clarify that local authority 
authorisation is needed for motor 
vehicle trials on restricted 
byways 

Road Traffic 
Offenders Act 1988 

Sch 1 Offences to which ss 1, 6, 
11 and 12(1) apply 

Ensure that restricted byway is 
incorporated in definitions 

Road Traffic 
Regulation Act 
1984 

S 15 Duration of [temporary 
prohibition] orders and 
notices under s 14 

Restrict duration of order to 6 
months (as for other rights of 
way) 

Road Traffic 
Regulation Act  

S 58 Consents for purposes of s 
57(1). Parish or community 
council will not have power 
to provide parking space in 
a road which is not a 
highway, or in a public path 
except with the consent of 
the owner or occupier of the 
land over which the road or 
path runs 

Road Traffic 
Regulation Act 
1984 

S 60 Supplementary provisions 
relating to ss 57-59 

Clarify that consent of the owner 
and the occupier of the land over 
which the restricted byway runs 
should be sought by the parish or 
community council 

Road Traffic 
Regulation Act 
1984 

S 127 Footpaths, bridleways and 
byways open to all traffic 

Add restricted byway to scope 

Chronically Sick 
and Disabled 
Persons Act 1970 

S 20 Use of invalid carriages on 
highways 

Ensure that invalid carriages can 
be taken on to restricted byways 
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Secondary legislation 
 
Statutory Instrument Regulations made 

under:  
Purpose of 
amendment is to: 

1950/1066 National 
Parks and Access to 
the Countryside 
Regulations 1950 

Sch 2 Forms of notices National Parks and 
Access to the 
Countryside Act 1949 ss 
63, 65, 72 and 78; Sch 1 
para 4 

Change RUPP to 
restricted byway 

1969/414 Motor 
Vehicle 
(Competitions and 
Trials) Regulations 
1969 

Sch 2 Particulars to be given 
in the application for 
authorisation 

Road Traffic Act 1988 s 
13 

Extend to 
restricted byway 

1987/2004 Local 
Authorities (Publicity 
Account) (Exemption) 
Order 1987 

Schedule of exemptions 
from the separate account of 
expenditure on publicity 
required under s 5(1) Local 
Government Act 1986 

Local Government Act 
1986 s 5(5)  

Extend exemption 
to restricted 
byways 

2 General interpretation 
4 Footpaths, bridleways, 
cycle tracks and byways 
open to all traffic 

1992/1215 Road 
Traffic (Temporary 
Restrictions) 
Procedure 
Regulations 1992 11 Footpaths, bridleways, 

cycle tracks and byways 
open to all traffic 

Road Traffic Regulation 
Act 1984 s 16(2) and 
(2A)  

Extend to 
restricted byway 

Sch1 Notation to be used on 
definitive maps 
Sch 3 
Sch 5 Form of notice of 
modification order 
Sch 7 Form of application 
for modification order 

1993/12 Wildlife and 
Countryside (Definitive 
Maps and 
Statements) 
Regulations 1993 

Sch 8 Form of notice of 
application for modification 
order 

Wildlife and Countryside 
Act 1981 s .57(1) and 
(2); Sch 14 paras 1, 2, 
5; Sch 15 paras 3, 11, 
13  

Clarify notation 
and otherwise 
incorporate 
restricted byway 

1997/1160 
Hedgerows 
Regulations 1997 

Sch 1 Additional criteria for 
determining “important” 
hedgerows Part II criteria 

Environment Act 1995 s 
.97 

Change RUPP to 
restricted byway 

4 Interpretation and notices 
10 documents 
accompanying applications 
Sch 3 forms of notice form 4 

2000/2190 Transport 
and Works 
(Applications and 
Objections Procedure) 
(England and Wales) 
Rules 2000 

Sch 5 Those to be served 
with a copy of application 
and documents 

Transport and Works 
Act 1992 ss 6, 6A, 
7(3)(b) and (c) and (4) 
and 10 

Change RUPP to 
restricted byway 
and otherwise 
incorporate 
restricted byway 

2000/2853 Local 
Authorities (Functions 
and Responsibilities) 
(England) Regulations 
2000 

Sch 1 Functions not to be 
the responsibility of an 
authority’s executive 

Local Government Act 
2000 ss 13 and 105 

Incorporate 
restricted byway 

 
 

http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=4309185&ta=2&tp=0+52%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=4309185
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=4309185&ta=2&tp=0+52%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=4309185
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=4309185&ta=2&tp=0+52%01bridleways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=4309185
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606557&ta=2&tp=0+21%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606557
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606596&ta=2&tp=0+24%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606596
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606596&ta=2&tp=0+24%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606596
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606596&ta=2&tp=0+24%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606596
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606668&ta=2&tp=0+7%01byways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606668
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606668&ta=2&tp=0+7%01byways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606668
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3606668&ta=2&tp=0+7%01byways%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3606668
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554202&ta=2&tp=0+5%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554202
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554202&ta=2&tp=0+5%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554202
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554235&ta=2&tp=0+6%01public+paths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554235
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554281&ta=2&tp=0+33%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554281
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554281&ta=2&tp=0+33%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554281
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554341&ta=2&tp=0+16%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554341
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554341&ta=2&tp=0+16%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554341
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554359&ta=2&tp=0+20%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554359
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554359&ta=2&tp=0+20%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554359
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554359&ta=2&tp=0+20%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554359
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3088041&ta=2&tp=0+5%01public+paths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3088041
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2385434&ta=2&tp=0+6%01public+path%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2385434
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2393442&ta=2&tp=0+53%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2393442
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2393442&ta=2&tp=0+53%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2393442
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2393998&ta=2&tp=0+56%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2393998
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2386418&ta=2&tp=0+2%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2386418
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2386418&ta=2&tp=0+2%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2386418
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2386418&ta=2&tp=0+2%01byway%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2386418
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2345403&ta=2&tp=0+3%01public+paths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2345403
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2345403&ta=2&tp=0+3%01public+paths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2345403
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=2345403&ta=2&tp=0+3%01public+paths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=2345403
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Table 3: Principal legislation that will without amendment apply to 
or encompass restricted byways 
 
Primary legislation 
 
Act Section or 

Schedule 
Description Comment 

Wildlife and 
Countryside Act 1981 

S 53 Duty to keep definitive map and 
statement under continuous review 

Wildlife and 
Countryside Act 1981 

S 56 Effect of definitive map and statement 

Wildlife and 
Countryside Act 1981 

S 66 Interpretation of Part III 

Countryside Act 1968 S 41 Power to make byelaws 

Restricted byway 
inserted by the 
Countryside and 
Rights of Way Act 
2000 (CROW Act) 

Countryside Act 1968 S 45 Agreements with landowners 
Highways Act 1980 S 8 Agreements between local highway 

authorities for doing of certain works 
Highways Act 1980 S 30 Dedication of highway by agreement 

with parish or community council 

 

Highways Act 1980 S 36 Highways maintainable at public 
expense 

Restricted byway 
inserted by the 
CROW Act 

Highways Act 1980 S 41 Duty to maintain highways 
maintainable at public expense 

Highways Act 1980 S 45 Power to get materials for repair of 
publicly maintainable highways 

Highways Act 1980 S 46 Supplemental provisions with respect 
to the getting of materials under 
section 45 

Highways Act 1980 S 62 General power of improvement 

 

Highways Act 1980 S 66 Footways and guard-rails etc for 
publicly maintainable highways 

Note:  section 66(3) 
does not apply to 
restricted byways. 

Highways Act 1980 S 71 Margins for horses and livestock in or 
alongside made-up carriageways 

Highways Act 1980 S 72 Widening of highways 
Highways Act 1980 S 75 Variations of widths of carriageways 

and footways 
Highways Act 1980 S 80 Power to fence highways 
Highways Act 1980 S 82 Provision of cattle-grids and by-

passes 

 

Highways Act 1980 S 116 Power of magistrates’ court to 
authorise stopping up or diversion of 
highway 

Restricted byway 
inserted by the 
CROW Act 

Highways Act 1980 S 117 Application for order under s 116 on 
behalf of another person 

Highways Act 1980 S 118B Stopping up of certain highways for 
purposes of crime prevention, etc 

Highways Act 1980 S 118C Application by proprietor of school for 
special extinguishment order 

Highways Act 1980 S 119B Diversion of certain highways for 
purposes of crime prevention, etc 

Highways Act 1980 S 119C Application by proprietor of school for 
special diversion order 

Highways Act 1980 S 119D Diversion of certain highways for 
protection of sites of special scientific 
interest 
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Highways Act 1980 S 119E Provisions supplementary to s 119D 
Highways Act 1980 S 120 Exercise of powers of making public 

path extinguishment and diversion 
orders 

Highways Act 1980 S 121 Supplementary powers as to public 
path extinguishment and diversion 
orders 

 

Highways Act 1980 S 121C Cases where council may decline to 
determine applications 

Encompasses 
restricted byway 
where application 
made by school 
proprietor under ss 
118C and 119C 

Highways Act 1980 S 121D Right of appeal to Secretary of State 
in respect of applications for orders 

Highways Act 1980 S 121E Determination of appeals 
Highways Act 1980 S 122 Power to make temporary diversion 

 

Highways Act 1980 S 130A Notices to enforce duty regarding 
public paths 

Highways Act 1980 S 130B Orders following notice under s 130A 

Inserted by the 
CROW Act 

Highways Act 1980 S 131 Penalty for damaging highway etc.  
Highways Act 1980 S 131A Disturbance of surface of certain 

highways 
Encompasses not 
made up restricted 
byway  

Highways Act 1980 S 136 Damage to highway consequent on 
exclusion of sun and wind 

Highways Act 1980 S 137 Penalty for wilful obstruction 

 

Highways Act 1980 S 137A Interference by crops Encompasses not 
made up restricted 
byway  

Highways Act 1980 S 137ZA Power to order offender to remove 
obstruction 

Inserted by the 
CROW Act 

Highways Act 1980 S 138 Penalty for erecting building etc  
Highways Act 1980 S 141 Restriction on planting of trees etc. in 

or near made-up carriageway 
Highways Act 1980 S 145 Powers as to gates across highways 
Highways Act 1980 S 148 Penalty for depositing things or 

pitching booths etc. on highway  
Highways Act 1980 S 161 Penalties for causing certain kinds of 

danger or annoyance all highways 
Highways Act 1980 S 161A Danger or annoyance caused by fires 

lit otherwise than on highways 
Highways Act 1980 S 169 Control of scaffolding on highways 
Highways Act 1980 S 175A Duty to have regard to needs of 

disabled and blind in executing works, 
etc. 

Highways Act 1980 S 334 Telecommunications' rights 
Highways Act 1980 Sch 12A Further powers of highway authorities 

and councils re minimum widths 
Road Traffic 
Regulation Act 1984 

S 1 Traffic regulation orders outside 
London 

Road Traffic 
Regulation Act 1984 

S 2 What a traffic regulation order may 
provide for vehicular traffic 

Road Traffic 
Regulation Act 1984 

S 3 Restrictions on traffic regulation 
orders 
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Road Traffic 
Regulation Act 1984 

S 4 Provisions supplementary to ss 2 and 
4 

Road Traffic 
Regulation Act 1984 

S 5 Contravention of order under s 6 

Road Traffic 
Regulation Act 1984 

S 6 Orders similar to traffic regulation 
orders, Greater London 

Road Traffic 
Regulation Act 1984 

S 72 Powers exercisable by parish or 
community councils 

Road Traffic Act 1988 S 12 Motor racing on public ways 
Road Traffic Act 1988 S 13 Regulation of motoring events on 

public ways 
Road Traffic Act 1988 S 22A Causing danger to road-users 
Road Traffic Act 1988 S 27 Control of dogs on roads 
Road Traffic Act 1988 S 28 Dangerous cycling 
Road Traffic Act 1988 S 29 Careless and inconsiderate cycling 
Road Traffic Act 1988 S 30 Cycling when under influence of drink 

or drugs on road or other public place 
Road Traffic Act 1988 S 31 Regulation of cycle racing on public 

ways 
Road Traffic Act 1988 S 32 Electrically assisted pedal cycles 

 

Road Traffic Act 1988 S 34 Prohibition of driving mechanically 
propelled vehicles elsewhere than on 
roads 

Amended by the 
CROW Act to include 
restricted byways 

Road Traffic Act 1988 S 34A Exceptions to presumption in s 34(2) 
Road Traffic Act 1988 S 37 Directions to pedestrians 
Road Traffic 
Offenders Act 1988 

Sch 2  Prosecution and punishment of 
offences  

Town and Country 
Planning Act 1990 

S 247 Highways affected by development: 
orders by Secretary of State 

Town and Country 
Planning Act 1990 

S 248 Highways crossing or entering route 
of proposed new highway, etc 

Town and Country 
Planning Act 1980 

S 249 Order extinguishing right to use 
vehicles on highway 

Town and Country 
Planning Act 1990 

S 250 Compensation for orders under s 249 

Town and Country 
Planning Act 1990 

S 251 Extinguishment of public rights of way 
over land held for planning purposes  

Town and Country 
Planning Act 1990 

S 252 Procedure for making of orders 

Town and Country 
Planning Act 1990 

S 253 Procedure in anticipation of planning 
permission 

Town and Country 
Planning Act 1990 

S 254 Compulsory acquisition of land in 
connection with highways 

Town and Country 
Planning Act 1990 

S 261 Temporary stopping up of highways 
for mineral workings 

 

Horses (Protective 
Headgear for Young 
Riders) Act 1990 

S 3 Interpretation Young riders will 
have to wear 
protective headgear 
on restricted 
byways 

Criminal Justice and 
Public Order Act 
1994 

S 61 Power to remove trespassers on land Amended by the 
CROW Act to include 
restricted byways 
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Transport and Works 
Act 1992 

S 5 Conditions on extinguishment or 
diversion of public rights of way over 
land 

Environment Act 
1995 

S 121 Prevents any orders under this Act 
from curtailing any rights of way for 
the public 

Environment Act 
1995 

Sch 8 Supplemental powers of National 
Park Authorities 

Telecommunications 
Act 1984 

S 34 Secretary of State may authorise a 
public telecommunications operator to 
purchase land compulsorily 

Pipe-Lines Act 1962 S 15 Power to place pipe-lines in streets 
Pipe-Lines Act 1962 S 66 General interpretation 
Parish Councils Act 
1957 

S 5 Provisions as to consents and access 

 

 
Secondary legislation 
 
Statutory Instrument Regulations made under:  
1992/2985 Street Works 
(Registers, Notices, Directions 
and Designations) Regulations 
1992 

9 Substantial road works New Roads and Street Works Act 
1991 s 58(1) 

3 Notation to be used on 
definitive maps 
Sch 2 

1993/12 Wildlife and 
Countryside (Definitive Maps 
and Statements) Regulations 
1993 Sch 6 Additional persons to 

be served with notice of 
modification or 
reclassification orders 

Wildlife and Countryside Act 1981 s 
57(1) and (2); Sch 14 paras 1, 2, 5; 
Sch 15 paras 3, 11, 13  

1995/418 Town and Country 
Planning (General Permitted 
Development) Order 1995 

Sch 2 Part 24 Development 
by telecommunications code 
system operators 

Town and Country Planning Act 1990 
ss 59,60,61, 74, 333(7) 

1995/419 Town and Country 
Planning (General 
Development Procedure) 
Order 1995 

8 Publicity for applications 
for planning permission 

Town and Country Planning Act 1990 
ss 59, 61(1), 65, 69, 71, 73(3), 74, 
77(4), 78, 79(4), 188, 193, 196(4), and 
333(7); Sch 1 paragraphs 5, 6, 7(6) 
and 8(6)  

2001/1281 Street Works 
(Charges for Unreasonably 
Prolonged Occupation of the 
Highway) (England) 
Regulations 2001 

3 Application of regulations 

2001/4060 Street Works 
(Charges for Occupation of 
the Highway) (England) 
Regulations 2001 

3 Application of regulations  

New Roads and Street Works Act 
1991 ss 74, 74A and 104(3)  

2002/523 Local Government 
(Best Value) Performance 
Indicators and Performance 
Standards Order 2002 

Sch 9 Transport 
performance indicators 

Local Government Act 1999 ss 4(1) 
and (2) and 28(1)(b)  

2002/757 Local Government 
(Best Value Performance 
Indicators) (Wales) Order 
2002 

Sch 6 Transport indicators Local Government Act 1999 ss 4(1)(a) 
and (2) and 29(1)  

2002/3113 Traffic Signs 
Regulations and General 
Directions 2002 

Sch 7 Part VII diagrams 
2610 and 2610.1 direction to 
or along a public footpath 

Road Traffic Regulation Act 1984 s 64; 
Road Traffic Act 1988 s 36(5) 

http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=3583106&ta=2&tp=0+149%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=3583106
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554168&ta=2&tp=0+220%01rights+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554168
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3554168&ta=2&tp=0+220%01rights+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3554168
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3371161&ta=2&tp=0+198%01rights+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3371161
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=3371161&ta=2&tp=0+198%01rights+of+way%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=3371161
http://wellington.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AKJCJBKI&rt=Town%5Fand%5FCountry%5FPlanning%5FAct1990%3AHTLEG%2DACT+1%3AHTLEG%2DSCHEDULE
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=2174163&ta=2&tp=0+36%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=2174163
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AMPGOPEI&bk=0&li=0&yr=65535&sb=1972409&ta=2&tp=0+7%01footpath%0A%0A%7BCONTENTSSEARCHRANGE%3D%23%231775347%7D%02000%030+65535%040%050%2C%06%07%08%08%23%231775347&stb=1972409
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=1927134&ta=2&tp=0+1%01footpaths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=1927134
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=1927134&ta=2&tp=0+1%01footpaths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=1927134
http://wellington.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AMKJNGAI&rt=Local%5FGovernment%5FAct1999%3AHTLEG%2DACT
http://wellington.butterworths.co.uk/wbs/NETbos.dll?DBFS?sk=AEIDIKAI&bk=0&li=0&yr=65535&sb=1904492&ta=2&tp=0+0%01footpaths%0A%0A%7BCONTENTSSEARCHRANGE%3DUK+SIs%7D%02000%030+65535%040%050%2C%06%07%08%08UK+SIs&stb=1904492
http://wellington.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AMKJNGAI&rt=Local%5FGovernment%5FAct1999%3AHTLEG%2DACT
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Annex 2: Countryside and Rights of Way Act 2000 
Section 52 
 
Restricted byways: power to amend existing legislation 
 
(1) The Secretary of State may by regulations - 

(a) provide for any relevant provision which relates - 
(i) to highways or highways of a particular description, 
(ii) to things done on or in connection with highways or highways of a 

particular description, or 
(iii) to the creation, stopping up or diversion of highways or highways of a 

particular description, not to apply, or to apply with or without 
modification, in relation to restricted byways or to ways shown in a 
definitive map and statement as restricted byways, and 

(b) make in any relevant provision such amendments, repeals or revocations as 
appear to him appropriate in consequence of the coming into force of 
sections 47 to 50 or provision made by virtue of paragraph (a) or subsection 
(6)(a). 

(2) In this section -  
-"relevant provision" means a provision contained - 

(a) in an Act passed before or in the same Session as this Act, or 
(b) in any subordinate legislation made before the passing of this Act; "relevant  

- “Welsh provision" means a provision contained - 
(a) in a local or private Act passed before or in the same Session as this Act and 

relating only to areas in Wales, or 
(b) in any subordinate legislation which was made before the passing of this Act 

and which the National Assembly for Wales has power to amend or revoke as 
respects Wales. 

(3) In exercising the power to make regulations under subsection (1), the Secretary 
of State - 
(a) may not make provision which has effect in relation to Wales unless he has 

consulted the National Assembly for Wales, and 
(b) may not without the consent of the National Assembly for Wales make any 

provision which (otherwise than merely by virtue of the amendment or repeal 
of a provision contained in an Act) amends or revokes subordinate legislation 
made by the Assembly. 

(4) The National Assembly for Wales may submit to the Secretary of State proposals 
for the exercise by the Secretary of State of the power conferred by subsection 
(1). 

(5) The powers conferred by subsection (1) may be exercised in relation to a 
relevant provision even though the provision is amended or inserted by this Act. 

(6) As respects Wales, the National Assembly for Wales may by regulations - 
(a) provide for any relevant Welsh provision which relates -  

(i) to highways or highways of a particular description, 
(ii) to things done on or in connection with highways or highways of a 

particular description, or 
(iii) to the creation, stopping up or diversion of highways or highways of a 

particular description, not to apply, or to apply with or without 
modification, in relation to restricted byways or to ways shown in a 
definitive map and statement as restricted byways, and 
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(b) make in any relevant Welsh provision such amendments, repeals or 
revocations as appear to the Assembly appropriate in consequence of the 
coming into force of sections 47 to 50 or provision made by virtue of 
subsection (1)(a) or paragraph (a). 

(7) Regulations under this section shall be made by statutory instrument, but no 
such regulations shall be made by the Secretary of State unless a draft of the 
instrument containing them has been laid before, and approved by a resolution 
of, each House of Parliament. 

(8) Where the Secretary of State lays before Parliament the draft of an instrument 
containing regulations under subsection (1) in respect of which consultation with 
the National Assembly for Wales is required by subsection (3)(a), he shall also 
lay before each House of Parliament a document giving details of the 
consultation and setting out any representations received from the Assembly. 
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Annex 3: Summary of main proposals and areas on 
which we are inviting views 
 
Views, comments and suggestions are invite on the issues detailed below and any 
other aspect of the regulations to be made under section 52 of the Countryside and 
Rights of Way Act 2000. It would be helpful if responses could highlight the issue 
being addressed by the relevant paragraph or proposal number.  
 
 
Stopping up and diversion 
 
Proposal 1: Local authorities’ public path extinguishment and diversion powers 
under sections 118, 118A, 119 and 119A of the Highways Act 1980 should be 
extended to restricted byways. (National Park authorities and district councils 
would also be able to extinguish and divert restricted byways.) [para 2.6] 
 
We do not propose at this stage to extend sections 118ZA and 119ZA of the 
Highways Act 1980 to restricted byways. Dealing with applications for orders 
relating to footpaths and bridleways will be a substantial new administrative task for 
local authorities. We consider it appropriate to first allow a reasonable period to 
assess how this process operates in practice before considering any extension to 
restricted byways. [para 2.9] 
 
Temporary diversions 
 
Proposal 2: Highway authorities should have the power to make temporary 
diversion orders on restricted byways under section 135 of the Highways Act 1980. 
 
While we recognise the desirability among land managers for maximum flexibility in 
their land management options, we do not propose at this stage to extend sections 
135A and 135B to restricted byways. We consider it appropriate to first allow a 
reasonable period to assess how these powers, and the extension of section 135 to 
restricted byways, work in practice before considering an extension to restricted 
byways. [para 2.11] 
 
Maintenance 
 
We invite views on whether the powers enabling district, parish and community 
councils to maintain footpaths and bridleways should be extended to restricted 
byways, in order to provide flexibility in the administration of maintenance 
responsibility. [para 2.12] 
 
Waymarking 
 
We invite views and suggestions on the most appropriate waymark for restricted 
byways. [para 2.13] 
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Planning 
 
Proposal 3: We intend to amend section 257 and 258 of the Town and Country 
Planning Act 1990 to extend local planning authorities’ powers to make stopping up 
and diversion orders to restricted byways. [para 2.15] 
 
Harbours and ports 
 
Proposal 4: The special procedures that apply to footpaths and bridleways affected 
by harbour revision and empowerment orders should be extended to restricted 
byways. [Paras 2.16 and 2.17] 
 
Water 
 
Proposal 5: The additional requirements for footpaths and bridleways affected by 
compulsory works orders should be extended to restricted byways. [Para 2.18 and 
2.19] 
 
Defence 
 
Proposal 6: Sections 16 and 17 of the Defence Act 1842 should be extended to 
restricted byway. [Para 2.20] 
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Annex 4: Handling the consultation 
 
1. Responses 
Please send your response, by 18 December 2003 to: 
 
Lee Armitage 
Countryside (Recreation and Landscape) Division 5 
Department for Environment, Food and Rural Affairs 
Zone 1/01 
2 The Square 
Temple Quay 
BRISTOL 
BS1 6EB 
 
If you wish to fax your response, please fax it to: 
Fax: 0117 372 8587 
 
If you are responding by e-mail, please send your response to: 
rights.ofway@defra.gsi.gov.uk 
 
Please send your response using only one of these options. 
 
If you are responding as a representative organisation, please include in your 
response a summary of the people and organisations which you represent. 
 
2. Copies of responses 
Copies of responses will, following the close of the consultation, be deposited in 
Defra’s library and the library of the National Assembly for Wales, where anyone 
may inspect them. You should say at the beginning of your response if you do not 
want your letter to be available in this way. All responses will be included in any 
statistical or other summary of the results. 
 
If you submit comments in response to this consultation exercise, we may keep your 
name and address on a list that will be used for future consultation exercises on 
related issues.  
 
3. Enquiries 
Enquiries about the contents of this consultation paper should be made to: 
 
Lee Armitage 
Countryside Division 5 
Department for Environment, Food and Rural Affairs 
Zone 1/01 
2 The Square 
Temple Quay 
BRISTOL 
BS1 6EB 
Tel: 0117 372 8957 
Fax: 0117 372 8587 
E-mail: lee.armitage@defra.gsi.gov.uk 
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4. Further copies of this consultation paper 
Requests for further copies of this document should be made, quoting reference 
PB8666 to: 
 
DEFRA Publications 
Admail 6000 
LONDON 
SW1A 2XX 
 
Tel: 0845 9556000 
Fax: 020 8957 5012 
E-mail: defra@iforcegroup.com 
 
The document is available in both English and Welsh language versions.  
 
Please direct any requests for the document in another format, for example one 
suitable for people with visual disabilities (large print, Braille, tape etc), to the contact 
at 3 above. 
 
The consultation paper is also available on the Defra’s internet site, at: 
http://www.defra.gov.uk/wildlife-countryside/cl/index.htm, and via 
http://www.ukonline. gov.uk. 
 
We are sending copies of the consultation paper to the main national organisations 
in England and Wales listed in Annex 5 (and those that responded to the 
Government’s consultation paper on improving rights of way). If you think any other 
organisation should see the consultation paper, please let us know. 
 
5. Complaints or comments about this consultation paper 
The consultation document has been drafted in accordance with the Cabinet Office’s 
code of practice on national public consultations. The code aims to increase the 
involvement of people and groups in public consultations, minimising the burden it 
imposes on them, and giving them a proper time — a standard minimum period of 
twelve weeks — to respond. The code may be viewed on the Cabinet Office’s web 
site at: http://www.cabinet-office.gov.uk/servicefirst/index/consultation.htm 
 
If you have any comments or complaints about this consultation process, other than 
comments on the consultation document itself, you may wish to take these up with 
Defra’s consultation co-ordinator. He can be contacted as follows: 
 
Lewis Baker 
Service Standards Unit 
Department for Environment, Food and Rural Affairs 
Room 547 
Nobel House 
LONDON 
SW1P 3HX 
Tel: 020 7238 5789 
Fax: 020 7238 5376 
E-mail: lewis.baker@defra.gsi.gov.uk  

mailto:defra@iforcegroup.com
http://www.defra.gov.uk/wildlife-countryside/cl/index.htm
http://www.ukonline.gov.uk/
http://www.cabinet-office.gov.uk/servicefirst/index/consultation.htm
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Annex 5: List of Consultees 
 
Local authorities in England and Wales 
National Park Authorities in England and 
Wales 
Access Association Wales 
Access Committee for England 
ACES Counties Branch 
Action for Blind People 
Action with Communities in Rural England 
ADAS 
All Wales Ethnic Minority Association 
All Wheel Drive Club 
Amateur Motor Cycle Association 
Ancient Monuments Society 
Architects & Surveyors Institute 
ARROW 
Assn of Council Secretaries 
Assn of County Planning Officers 
Assn of Professional Foresters 
Assoc of Community Councils in Rural 
England 
Association of Areas of Outstanding Natural 
Beauty 
Association of British Riding Schools 
Association of Chief Police Officers 
Association of Classic Trials Clubs 
Association of Conservation Officers 
Association of Drainage Authorities 
Association of Heads of Outdoor Education 
Centres 
Association of Inland Navigation Authorities 
Association of Larger Local Councils 
Association of London Borough Planning 
Officers 
Association of London Government 
Association of Magisterial Officers 
Association of Municipal Engineers 
Association of National Park Authorities 
Association of Professional Foresters 
Association of Provincial Stipendiary 
Magistrates 
Association of Rover Clubs 
Auto Cycle Union 
Automobile Association 
BAA PLC 
Bampton Society 
Black Voluntary Sector Network In Wales 
Bridleways & Riders Action Group 
British Assoc for Shooting & Conservation 
British Assoc of Leisure Parks 
British Association of Nature Conservationists 
British Canoe Union 
British Coal Corporation 
British Council of Organisations of Disabled 
People 
British Deer Society 
British Driving Society 
British Ecological Society 
British Equestrian Federation 

British Gas Plc 
British Holiday & Home Parks Association 
British Horse Society 
British Horseracing Board 
British Motorcyclists Federation 
British Mountaineering Council 
British Nuclear Fuels PLC 
British Off Road Driving Association 
British Orienteering Federation 
British Ornithologists’ Union 
British Ports Association 
British Property Federation 
British Schoolboy Motorcycle Association 
British Shooting Sports Council 
British Telecom Group Property 
British Trust for Conservation Volunteers 
British Trust for Ornithology 
British Upland Footpath Trust 
British Water 
British Waterways 
British Wildlife Management 
BT PLC 
Business in Sports and Leisure 
Byways & Bridleways Trust 
Canoe-Camping Club 
Caravan Club 
Care for the Wild 
Catholic Education Service 
CCRU 
Central Association Of Agricultural Valuers 
Central Council of Physical Recreation 
Central Science Laboratory 
Centre for Accessible Environments 
CHAR 
Chartered Institute of Environmental Health 
Chartered Institute of Building 
Chemical Industries Assoc Ltd 
Church of England, Archbishops' Council 
Church of England Board of Education 
Churches Conservation Trust 
City of London Conservation Area 
City of London Law Society 
Civic Trust 
Civil Aviation Authority 
Civil Service Motoring Association 
Coastal Heritage Network 
Commission for Architecture and the Built 
Environment 
Commission for New Towns 
Commission for Racial Equality Wales Office 
Confederation of British Industry 
Construction Industry Council 
Consumers’ Association 
Corporation of London 
Council for British Archaeology 
Council for National Parks 
Council for the Protection of Rural England 
Council on Tribunals 
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Country Land and Business Association  
Countryside Agency 
Countryside Alliance 
Countryside Alliance Wales 
Countryside Business Group 
Countryside Foundation for Education 
Countryside Planning & Management 
Countryside Recreation Network  
Countryside Restoration Trust 
Countryside Rights Association 
Countrywide Holidays Association 
County Mobility 
County Planning Officers' Society 
Crown Estate Commissioners 
CRS 
CSS 
Cyclists' Touring Club 
Cyngor Gwynedd 
Cyngor Sir Ynys Mon 
Disability Rights Commission 
Disability Wales 
Disabled Drivers Association 
Disabled Off-Road Access 
Disabled Persons Transport Advisory 
Committee 
District Planning Officers' Society, 
Duchy of Cornwall 
Duke of Edinburgh's Award 
Dwr Cymru 
Earthkind 
Education National Interest Group 
English Golf Union 
English Heritage 
English Historic Towns Forum 
English Nature 
English Partnerships 
English Sports Council 
English Tourist Board 
Environment Agency 
Environment Council 
Environment Trust 
Environmental Investigation Agency 
Environmental Services Association 
Exmoor Society 
Face – UK 
Farmers’ Union of Wales 
Farming and Rural Conservation Agency 
Farming and Wildlife Advisory Group 
FAVASA 
Federation of Rural Community Councils 
Federation of Small Businesses 
Fieldfare Trust 
Forest Authority 
Forest Enterprise 
Forestry Commission 
Forestry Contracting Association Ltd 
Forestry Industry Committee of Great Britain 
Formby Society 
Forum of People with Disabilities 
Forum of Private Business 
Association 
FPD Savills 

Friends of the Earth 
Friends of the Lake District 
Friends of the Ridgeway 
Friends, Families and Travellers 
Gala Research 
Game Conservancy Trust 
Garden History Society 
Geological Society 
Geologists Association 
Greater London Action on Disability (GLAD) 
Green Base Exchange 
Green Lane Association 
Green Lanes Bridleways Group 
Green Lanes Environmental Action 
Movement 
Greenpeace 
Guide Association 
Health and Safety Executive 
Highways Agency 
Historic Buildings and Monuments 
Commission for England 
Historic Houses Association 
Horticultural Trades Association 
House Builders Federation 
IFA Association 
Improvement and Development Agency 
Incorporated Society of Valuers & 
Auctioneers 
Industrial Water Society 
Inland Waterways Association 
Inner London Magistrates’ Court Service 
Inst. Of Environmental Management and 
Assessment 
Institute of Chartered Foresters 
Institute of Directors 
Institute of Economic Affairs 
Institute of Highways and Transportation  
Institute of Leisure and Amenity Management 
Institute of Public Rights of Way Officers 
Institution of Civil Engineers 
Institution of Environmental Sciences 
Institution of Water and Environmental 
Management 
International Wildlife Coalition 
ISFTPOWP 
Joint Airports Committee of Local Authorities 
Joint Committee of National Amenity 
Societies 
Joint Committee on Mobility for Disabled 
People 
Joint Committee on Mobility of Blind and 
Partially Sighted People 
Joint Nature Conservation Committee 
Joseph Nickerson Heather Foundation 
Justices’ Clerks Society 
Land Access and Recreation Association 
Land is Ours 
Land Owners Group 
Landscape Institute 
Law Commission 
Law Society 
League of Venturers 
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Living Streets 
Local Authority Valuers Assoc. 
Local Government Association 
Local Government Management Board 
London Ecology Unit 
London First 
London Green Belt Council 
London Regional Planning 
London Transport Planning 
London Transport Today 
London Walking Forum 
Long Distance Walkers’ Association 
LPGA 
Magistrates’ Association 
Marine Conservation Society 
Marine Ecology and Sailing 
Mencap 
Met. Planning Officers' Society 
MFU/LARA 
Mining Association of the UK 
Moorland Association 
Moorland Gamekeepers’ Association 
Motor Cycle Industry Association Ltd 
Motorsport Facilities Unit 
Mountain Leader Training Board 
National Access Forum for Wales 
National Farmers’ Union Wales 
National Housing and Town Planning 
National Assoc of Local Councils 
National Association of Principal Agricultural  
National Association of Waste Disposal 
Contractors 
National Autograss Sport Association Ltd 
National Caravan Council Ltd 
National Caving Association 
National Council for Metal Detecting 
National Council for Voluntary Organisations 
National Disability Council 
National Farmers’ Union 
National Federation of Bridleway 
Associations 
National Federation of Clay Industries 
National Federation of Housing Associations 
National Forest 
National Gamekeepers' Organisation 
National Governors' Council 
National Grid Company 
National Heritage Memorial Fund  
National Housebuilders Federation  
National House Building Council 
National Joint Utilities Group 
National Playing Fields Assn 
National Power Plc 
National Sheep Association 
National Small Woods Association 
National Society of Allotment and Leisure 
Gardeners Ltd 
National Trust 
National Union of Residents’ Assns 
National Urban Forestry Unit 
Open Spaces Society 
Ordnance Survey 

Pathways Trust 
People’s Trust for Endangered Species 
Planning Aid for London 
Planning and Environment Bar Association 
Planning Inspectorate 
Planning Officers Society 
Police Federation of England and Wales 
Princes Trust 
PSl 
Quarry Products Association 
RAC Motor Sports Association Ltd 
Radar 
Railtrack 
Ramblers' Association 
Ramblers' Association Wales 
Range Rover Register 
Regional Sports Fora 
Rights of Way Law Review 
Rights of Way Officer Trail Riders Fellowship 
Rights of Way Review Committee 
Rough-Stuff Fellowship 
Royal Agricultural College 
Royal Agricultural Society of England 
Royal Commission on Historic Monuments of 
England 
Royal Commission on Environmental 
Pollution 
Royal Inst. of British Architects 
Royal Inst. of Chartered Surveyors 
Royal Mail Property Holdings 
Royal National Institute for the Blind 
Royal National Institute for the Blind Cymru 
Royal Society for the Prevention of Accidents 
Royal Society for the Protection of Birds 
Royal Town Planning Institute 
Royal Veterinary College 
RSNC Wildlife Trusts Partnership 
RSPCA 
School of Earth Sciences 
Scout Association 
Seatech Marine 
Secondary Heads Association 
Shooting Sports Trust 
Society of County Secretaries 
Society of County Treasurers 
Society of Local Council Clerks 
Society of Trusts and Estates Practitioners 
SPAB 
Sportsmans’ Association 
Standing Conference on Countryside Sports 
Stone Walling Association of GB 
Strategic Rail Authority 
Sustrans 
Sustrans Cymru 
Surlingham Society 
Tenant Farmers’ Association 
Thames Planning & Amenities Forum 
Town and County Planning Assoc 
Towpath Action Group 
Trades Union Congress 
Trail Riders Fellowship 
Transport 2000 
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Transport and General Workers Union 
Tree Council 
TUA (BBT) 
Twentieth Century Society 
UK 200 Group 
UK Environmental Law Association 
UK Major Posts 
UK Petroleum Industry Association  
UKAEA 
Unison 
United Kingdom Sports Council 
Vauxhall Off-Road Club 
Victorian Society 
Wales Association of Community and Town 
Councils 
Wales Council for the Blind 
Wales Council for the Deaf 
Wales Council for Voluntary Action 

Wales Social Partners Unit 
Wales Tourist Board 
Wales Wildlife and Countryside Link 
Wales Women’s National Coalition 
Walking and Cycling for Health 
Water Companies Association 
Wildfowl & Wetlands Trust 
Wildlife and Countryside Link 
Wildlife Trusts 
Wildlife Trusts Wales 
Woodland Trust/Coed Cadw 
World Wide Fund for Nature 
Young People’s Trust for the Environment & 
Nature Conservation 
Youth Hostels Association (England and 
Wales) 
 
 

 
 
Individuals and regional organisations are not listed. 
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INTRODUCTORY 
 
1. Section 2 of the Clean Neighbourhoods and Environment Act 2005 

introduces a new power that allows councils to make, vary or revoke 
gating orders in respect of highways within their area. This is achieved by 
inserting new sections 129A to 129G in the Highways Act 1980 which will 
enable councils to restrict public access to any public highway by gating it 
(at certain times of the day if applicable), without removing its 
underlying highway status. Local authorities will be able to make 
“gating” orders on grounds of anti-social behaviour as well as crime. 

 
2. Powers to close alleyways were first introduced by the Countryside and 

Rights of Way Act 2000 (CROW Act 2000); this enables alleyways, which 
are also rights of way, to be closed and gated for crime prevention 
reasons. But they do not enable alleyways to be gated expressly to 
prevent anti-social behaviour and they exclude many alleyways that are 
public highways but not recorded as rights of way. Also, under these 
provisions the removal of rights of passage is irrevocable. 

 
3. The Clean Neighbourhoods and Environment Act 2005 provisions enable 

a council to gate a highway in a similar manner to the CROW Act 2000 
power but it: 

 
a) doesn’t first require the highway to be designated by the Secretary 

of State, 
b) enables gating to take place if highway suffers from crime and/or 

anti-social behaviour, 
c) enables the council to continue with a gating order, even if 

objections are made (if it is considered in the best interests of the 
local community to do so). 

 
4. The power to make a gating order will be commenced on 1 April 2006. 
 
5. This guidance is not statutory, but we recommend that local 

authorities read the guidance and use it where practicable as it will 
help avoid some operational difficulties. It has been written with the 
help of practitioners by the Home Office, the Department for 
Transport and the Department for Environment, Food and Rural 
affairs. 
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CONDITIONS FOR MAKING A GATING ORDER 
 

General principles: 
 
6. In general, rights of way do not cause or facilitate crime. The provisions in 

the Clean Neighbourhoods and Environment Act are framed in a way that 
limits their use to alleyways where it can be shown that persistent crime 
and anti-social behaviour is expressly facilitated by the use of certain 
rights of way.  

 
7. The Government considers that these powers will be particularly important 

in enabling the closure of those back (or side) alleys where they are 
demonstrably the source of crime in built up areas, particularly housing 
estates. The rationale behind the formulation of these powers was to 
assist in strictly urban areas and, in practice, if a footpath is the only 
means of access to the rear of a terrace of properties, it may well be 
easier to demonstrate whether the way itself is facilitating persistent crime, 
than in an open rural setting, where there might be a number of means of 
access to premises. 

 
8. This provision is intended to be used as a deterrent for temporary closures 

while the crime or ASB is persistent.  Following the reduction of the crime 
or the ASB, the highway restrictions can be varied or revoked.   

 
9. If the intention is permanently gate the highway (i.e. removing the highway 

status), the provisions introduced by the Countryside and Rights of Way 
Act 2000 (CROW Act) should be used.  However, given the longer 
timescales under the CROW Act, and that the condition of the highway 
may warrant quick action, you can use the Clean Neighbourhoods and 
Environment Act 2005 provisions to gate the highway while seeking a 
CROW Act order to revoke the highway status. 

 
10. Section 129A of the Highways Act 1980 sets out these general principles,  

asserting that a council must be satisfied, before making an order, that the 
area surrounding the relevant highway suffers from crime or anti-social 
behaviour and would act as a useful crime/anti-social behaviour reduction 
measure.  

 
11. Local authorities should also be satisfied that residents and members of 

the public who use the relevant highway would not be inappropriately 
inconvenienced by its gating, and should be satisfied that alternative 
access routes exist.  However this should not restrict the gating of 
highways that are in such a dangerous condition, that gating it is in the 
best interest of all concerned. 

 
12. The health implications of the order should also be considered as gating 

orders could potentially encourage the use of cars if the alternatives are 
too long or lack pedestrianised sections. This should be balanced against 
the health impacts facing pedestrians from the ongoing crime or ASB in 
the alleyway.  In these situations a Health Impact Assessment could be 
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carried out if there is any doubt over the availability of alternate routes 
and/or the proposed times the gates will be closed.  

 
Issues of Mobility: 

 
13. Special consideration should be given to the impact a potential order might 

have on disabled users of the highway to ensure that alternative routes are 
free from obstructions and are suitably paved.  During the installation of 
the gates consideration should be given to the height of the locks and the 
ease at which they can be opened and closed 

 
Consideration of other tools to tackle crime and ASB: 

 
14. Gating orders are not the only solution to tackling crime and anti-social 

behaviour on certain thoroughfares. Before proposing an order, local 
authorities should give consideration as to whether there are alternative 
interventions that may be more appropriate (and cost effective) for tackling 
the specific problems they are facing without having to gate the highway. 
Nevertheless, gating orders should not be seen as a last resort.  

 
PUBLICITY 
 
15. Gating orders can have implications for various groups of people, such as 

walkers who may oppose the termination of certain rights of way. For this 
reason, it is essential that gating orders are satisfactorily publicised before 
they are made. Local authorities must publicise a notice to this effect in a 
local paper and on their website. In order to save costs, this notice does 
not need to be excessively large and does not need to include a lot of 
information. The legislation states that the notice should include the 
highway affected and the general effect of the order. However, in practise 
this information will be included in the proposed order itself, so the notice 
only needs to: 

 

• include a draft of the proposed order:  

• identify alternative routes that members of the public may take; and 

• invite representations (in writing) as to whether or not an order 
should be made, within a period of notice that is at least 28 days. 

 
16. A similar notice, including all the information stated above, should also be 

placed on or adjacent to the relevant highway at both ends, in order that 
people who want to use the highway can see that it is to be gated. These 
need to be visible enough to draw their attention, and make it clear what 
the implications of the order will be. The regulations do not specify a 
minimum time period that these notices should be up before the gating 
order comes into force. This is because local circumstances may make 
this difficult to achieve. However, wherever possible, these notices should 
be assembled to coincide with the notices published on the website and 
local paper, i.e. for a minimum of 28 days before the gating order is made. 
It is the responsibility of the council to ensure that notices are maintained 
in a condition that ensures they remain visible and legible. 
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17. It is not only necessary to make this notice available to the general public. 

Certain groups which may be directly affected should be specifically 
informed of the planned order through receipt of a copy of the order. 
These include: 

• all occupiers of premises adjacent to or adjoining the relevant 
highway; 

• any authority through which the gated highway will run including: 
o Any other council, including parish and town councils; 
o Police authorities (informing the chief of police); 
o fire authorities; 
o NHS Trusts; 

• any Local Access Forum through whose area the relevant highway 
passes 

• other public bodies and companies that do maintain or provide 
services on or around the locality in which the relevant highway will 
is situated including: 

o statutory undertakers; 
o gas or electricity services providers; 
o water services providers; 
o communications providers; 

• anyone who requests a copy of the notice; and 

• anyone who has asked to be notified of any proposed gating orders. 
 
18. The council should also inform anyone they reasonably consider might 

have an interest in the proposed order. This could include a wide range of 
groups, and it is the responsibility of the applying council to decide who 
this might include. However, it is recommended that councils also notify a 
variety of groups that are likely to take an interest in the gating of a 
highway.  The Department of the Environment Circular 2/1993 sets out 
organisations who should be contacted under other rights of way 
legislation and you may wish to consult this. 
 
The majority of highways will be urban alleyways that suffer from ASB and 
crime, however rural highways can suffer from ASB and crime too.  
Therefore, it is important to ensure that any group who has a particular 
interest in the highway on which the order will be made is given an 
opportunity to comment. For example these may be the appropriate 
National Park, the Chiltern Society and the Peak and Northern Footpaths 
Society.   In the majority of these cases you should be seeking to engage 
with these organisations early in the process in order to effectively 
consider all interventions to tackle the ASB and crime. 

 
19. It is important that people who use these relevant highways understand 

why a gating order has been proposed. Therefore, it is recommended that 
Local Authorities provide a justification and evidence for the order before it 
is made. Ideally, this evidence and justification should appear on the 
notice in the newspaper, with details of where members of the public can 
find more information if necessary.  
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REPRESENTATIONS FROM INTERESTED PARTIES 
 
20. Before a gating order can be made it is essential that local authorities 

consider all representations as to whether or not an order should be made. 
If there is considerable objection to the order, it is necessary to be 
absolutely sure that there are sufficient grounds for the order to be made. 
Particular attention should be given to Section 129A of the Highways Act 
1980, balancing crime and anti-social behaviour concerns against the 
impact it will have on users of the highway and local residents. Section 
129D of the Highways Act 1980 allows individuals to challenge an order in 
the High Court if the conditions for making it have not been complied with. 
To ensure full impartiality, you may want to consider the use of an external 
evaluation, for example a Health Impact Assessment.  

 
21. A full justification, with evidence should be something that local authorities 

have on file to provide to anyone who objects to this order, or who 
requests an explanation for the proposed order. Your responses to those 
who object should be comprehensive, and specifically address their 
concerns.  It is in the interests of all parties to conclude this process 
promptly and without unnecessary delay. Ideally, consideration should be 
concluded 28 days (or less) after the final date in which written 
representations can be made. 

 
PUBLIC ENQUIRIES 
 
22. While it is important to consider all representations, certain authorities’ 

representations as to whether a gating order should be made will bear 
more significance. Consequently, an objection from these bodies will 
automatically cause a public inquiry to be held, if the relevant highway 
passes through their area. These authorities include: 

• the chief officer of a police force; 

• a fire and rescue authority; 

• any council (including parish councils); and 

• an NHS trust, NHS foundation trust or NHS primary care trust. 
 
23. Objections from these authorities should be made in writing, giving 

reasons for their actions, within the prescribed period of notice (which is 
not less than 28 days). 

 
24. If objections are received from other individuals, the council can still 

conduct a public inquiry where it is appropriate to do so. 
 
25. A gating order should not be made until this public inquiry has been 

concluded and a decision has been made. Consequently, before 
proposing a gating order, it is highly recommended that you work in 
partnership with these authorities to ensure that the general consensus is 
positive. By taking these initial steps, it should be possible to make 
progress without the need for a potentially costly public inquiry. If 
objections are still received in writing, the council can avoid an inquiry if 
they make the requisite changes to the proposal. Public enquires should 
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only be instigated as a last resort, when fundamental differences exist 
between authorities that discussion and negotiation have failed to 
alleviate. 

 
26. If a public inquiry is inevitable, then the council must adequately advertise 

this fact. This may include the display of notices in roads or delivering 
letters to local premises. However, local authorities must publish a notice 
in a local newspaper (at least once) and write to those who have already 
made representations as to the making of the order. Again, this notice 
does not have to be excessively large, but it should include: 

 

• The title and draft of the proposed order (including its general 
effect); 

• the name of the council; 

• the identity of the relevant highway, with enough detail, either by 
description or specification, so that people understand which 
highway is being referred to; 

• A statement referring to the initial notice advertising the order, 
notifying people that a public inquiry is to be held; 

• the date, time and place of the inquiry and the name of the 
inspector;  

• information as to where further information can be found on the 
proposals for the relevant gating order. Opening an closing times of 
these premises should be included; and 

• the address to which any representations for consideration by the 
inspector should be sent. 

 
Appointing an Inspector: 

 
27. It is the responsibility of the council to appoint an individual to conduct the 

inquiry. The council should ensure that this inspector is suitably qualified 
and fully impartial. Impartiality is essential because the applying authority 
must be able to defend their actions in court if the situation arises where 
the order is legally challenged. Any evidence of the authority 
compromising the independence of the inquiry would invalidate the order’s 
existence. In order to ensure that independence is preserved, it is 
recommended that the council appoint someone from the Planning 
Inspectorate. 

 
28. The procedure of the public inquiry is determined by the inspector, but 

should allow any person to make representations or appear at the inquiry if 
they wish. The inspector may refuse to listen to any representations if he 
feels they are irrelevant. After the inquiry has been concluded to his 
satisfaction, the inspector will then be in a position to make a decision, and 
all relevant agencies should comply fully with the verdict. 

 
FORM AND CONTENT OF A GATING ORDER 
 
29. In reality, gating orders are quite simple straightforward documents. Firstly, 

the order must include a statement asserting that the council have met the 
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conditions set out in Section 129A(3) of the Highways Act, 1980. In effect, 
this means that you must state that the council is satisfied that anti-social 
behaviour and/or crime exists in the area around the gating order, that the 
existence of such behaviour is exacerbated by the highway and that a 
gating order would be beneficial for tackling crime and anti-social 
behaviour in the area. You will not need to include large amounts of detail 
and so this initial statement should be kept fairly brief.  

 
30.  In addition to the initial statement, the order should include: 

• the dates and times that the public right of way will be restricted; 

• The location where the gating order will be situated; 

• details of any persons who are excluded from this restriction; and 

• the name and contact details of the person who is responsible for 
maintaining any gate authorised by the order. 

 
31. There is no statutory model, upon which gating orders should be based.  

 
REGISTER OF GATING ORDERS 
 
32. After an order has been made, it is necessary that they continue to be 

exhibited in a manner that will draw people’s attention to them. Prior to the 
making of the order a copy of the gating order should have been in place 
at each end of the highway for at least 28 days, inviting representations as 
to whether or not the order should be made. This should now be replaced 
by a copy of the gating order alone, in such a manner that it is still visible 
to members of the public. Therefore, it is recommended that this notice is 
again placed in a prominent position at each end of the highway. This 
notice should be in place for as long as the order is in force and the 
public’s right to use the highway is suspended, and it is the council’s 
responsibility to ensure that it remains visible and legible. 

 
33.  A copy of the order should also be placed in a prominent position in the 

council for at least 12 months from the date the order is made, and should 
also be published on the council’s website as well. 

 
34. A register of all orders and all proposed making, varying and revocation of 

orders should be kept and maintained by each council. This must be open 
between 9am and 5pm each day for inspection by members of the general 
public and councils must supply any copies of these documents to anyone 
who requests them and pays a reasonable charge, (decided by the 
council). 

 
PROVISION OF KEYS AND MAPS 
 
35. A number of individuals and groups will have legitimate purpose or 

business to pass through gates.  These can include, but is not limited to, 
property owners and occupants, statutory undertakers, such as 
telecommunication companies and utility companies, the emergency 
services and of course council officers on business.   
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36. Therefore, early in the process of developing these gating orders, councils 
should undertake an assessment of the likely number of individuals 
needing keys to enter the particular highway subject to the gating order.   

 
37. It is important that maps are updated quickly, and it is important that they 

are issued to the relevant groups who will need them.  In particular it is 
very important that the emergency services have access to accurate 
maps.  Failure to provide up to date information on the limited 
passage of gated highways may impact on the speed at which 
emergency services can provide their service. 

 
VARYING, REVOKING AND REVIEWING A GATING ORDER 
 
38.  Once a gating order is in place, it is possible for the council who originally 

applied for the order to vary or revoke the order. However, any variation 
will need to comply with the key principles of reducing crime and anti-
social behaviour while not excessively inconveniencing users of the gated 
highway. Consequently, to revoke or vary an order, it is necessary to 
follow the same procedure required for making the initial order, i.e. 
advertising the order in a paper, notifying relevant agencies and 
individuals, considering representations, and prompting a public inquiry 
when certain bodies object. In order to follow this correctly, the 
requirements set out in this guidance should be followed. 

 
39. There is no maximum limit to how long a highway can be gated. However, 

it is recommended that councils review each of their orders on an annual 
basis. This review should evaluate whether the gating order is acting as a 
useful crime or anti-social behaviour reduction measure. It should also 
assess the impact it is having on the community and discussions should 
be held with local residents to gauge whether the limited access is causing 
excessive inconvenience. 

 
VERSION 
 
40. This guidance is version 1 and was published on 24 March 2006. 
 
41. It is important that this guidance remains up to date and relevant.  To help 

us ensure this, if you have any comments on the content or suggestions 
for improvements please email them to together@homeoffice.gsi.gov.uk 
using the subject line “Alleygating guidance”. 

 



   

 

 
 

 

 

 
 

 



  

 



  

 

 







Sponsorship, Landscape and Recreation Division 
Room 1/01, Temple Quay House 
2 The Square  
Temple Quay 
Bristol 
BS1 6EB 
 
Telephone - 0117 372 8379 
Fax - 0117 372 8587 
 
Email: rights.ofway@defra.gsi.gov.uk 
Website: www.defra.gov.uk 

 
Sent by e-mail 

       Date 28 November 2006 
 
To all local authorities in England. 
 
 
 
The List of Streets and unrecorded rights of way 
 
The Countryside & Rights of Way Act 2000, sections 53 to 56 2026 (cut-off 
date for extinguishment of unrecorded rights of way) and the Highways Act 
1980, section 36(6) (the ‘list of streets’) 
  
In the Countryside and Rights of Way Act 2000 the Government fulfilled its 
commitment in Chapter 11 of the 2000 Rural White Paper, which announced 
that Government would: “set a deadline of 25 years for registering forgotten 
historic footpaths and bridleways on the local definitive maps of the rights of 
way network”. Section 53 of the Countryside and Rights of Way Act provides 
that on 1st January 2026 all historic rights of way that have not been recorded 
on the definitive map and statement will be extinguished.  
 
It has been brought to our attention that some local authorities believe that 
there is no need to record a public right of way on the definitive map and 
statement where that right of way is also shown on the list required to be kept 
under section 36(6) of the Highways Act 1980, the so-called ‘list of streets’.  
 
However, the list of streets is a local highway authority’s record of all 
highways that are maintainable at public expense; it is not a record of what 
legal rights exist over that highway. And there is no exemption, under sections 
53 or 54 of the Countryside and Rights of Way Act 2000, from the 
extinguishment of unrecorded rights over a way on the basis that it is shown 
on the list of streets. 
 
Consequently, any route that on 1 January 2026 is shown on the list of streets 
but not on the definitive map will have any unrecorded rights extinguished, 
subject to the terms of the Countryside & Rights of Way Act 2000. 
 
 
 



 
 
Local authorities are therefore urged to ensure that any unrecorded footpath, 
bridleway and restricted byway rights are recorded on the definitive map and 
statement by the cut-off date of 2026, regardless of whether they are also 
shown on the list required to be kept under section 36(6) of the Highways Act 
1980, the ‘list of streets’. 
 
 
Yours faithfully 
 
 
 
Dave Waterman 
Head of Rights of Way Branch 
 



 

Making stiles and gates easier for those with mobility 
problems 

 
Section 69 of the Countryside and Rights of Way Act 2000 amends section 147 
of the Highways Act 1980, and introduces a new section 147ZA, to provide that 
stock-proof furniture (principally stiles and gates) across public footpaths and 
bridleways will be better suited to the needs of people with mobility problems.  
 
There are also powers for the Secretary of State to issue statutory guidance to 
local authorities on using the powers under these sections. Because there is 
already ample relevant guidance and many authorities already consider the 
needs of those with mobility problems, Defra sees no need to introduce statutory 
guidance at present, but may do so in the future if the need arises. 
 
The Government wants to make it easier for people with mobility problems to 
have access to the countryside by encouraging measures to improve the 
accessibility of public rights of way and authorities are urged to make maximum 
use of these new powers and the relevant guidance. Set out below is an 
explanation of the new powers, some advice on their use and links to other 
relevant guidance. 
 
The new powers: sections 147 and 147ZA of the Highways Act 1980 
 
Existing section 147 enables a landowner of occupier to apply to their local 
authority for authorisation for the erection of gate, stile etc. across a footpath or 
bridleway. Authorities may attach conditions to the authorisation to ensure that 
the public is able to use the right of way without undue inconvenience. The 
amendment to section 147 requires authorities to have regard, when considering 
an authorisation, to the needs of people with mobility problems. 
 
New section 147ZA enables authorities to enter into agreements with 
landowners, lessees or occupiers for existing structures such as stiles and gates 
across footpaths and bridleways to be replaced with structures that are safer or 
easier for people with mobility problems to use. Such agreements will have the 
effect of replacing the owner’s or occupier’s previous right to erect and maintain 
the structure concerned, and may in particular contain conditions that are binding 
on any succeeding owner lessee or occupier. 
 
The powers in sections 147 and 147ZA can be exercised by “competent 
authorities”, which include, in England, non-metropolitan district councils 
exercising maintenance powers under sections 42 and 50 of the Highways Act 
1980. The powers may also be exercised by national park authorities and by 
non-metropolitan district councils acting as the agent of the highway authority. 
 
Guidance on the needs of people with mobility problems 
 

 



 

For a summary of existing guidance click here. 
 
The Secretary of State has already given guidance to authorities on the needs of 
people with mobility problems in connection with rights of way improvement plans 
(ROWIPs). Authorities are reminded of that advice, and of British Standard 
5709:2006: in addition the Secretary of State wishes to draw authorities’ attention 
to two recent publications. 
 

• By all reasonable means: inclusive access to the outdoors for disabled 
people (Countryside Agency, 2005, CA 215). 

• Countryside for All Good Practice Guide extended CD edition, published 
by the Fieldfare Trust in 2005. 

 
These two publications, together with the improvement plan guidance and the 
British Standard, should provide authorities with enough information on how to 
assess the needs of people with mobility problems, and to determine which 
routes should have priority for improved access for such people.  They also make 
it clear that tackling physical barriers on rights of way is only a part of providing 
better access to the countryside for people with disabilities or mobility problems, 
and that consideration needs also to be given to such things as publicity, parking 
and other relevant facilities. Many authorities have already, in the course of their 
work on rights of way improvement plans undertaken consultation on the needs 
of people with disabilities and mobility problems and developed proposals for 
improved access to the countryside. 
 
Advice on using sections 147 and 147ZA 
 
Both sections 147 and 147ZA contain powers to impose conditions on the design 
and maintenance of structures. Authorities are advised that these powers can be 
used to require, for example, that a structure complies with BS 5709. 
 
Authorities should keep records of authorisations under section 147 and 
agreements under section 147ZA and are encouraged to keep details of 
authorisations available for public inspection with the definitive map and 
statement. Section 53(4) makes it clear that a definitive map modification order 
may add details of limitations or conditions affecting the right of way to the 
statement. 
 
Before they authorise a barrier under section 147, authorities should be satisfied 
that the barrier being authorised is the least restrictive barrier to users of the right 
of way that is consistent with the need to contain or exclude animals.  
 
On agreements under section 147ZA authorities are advised to note the 
following. 
 

 

http://www.defra.gov.uk/wildlife-countryside/issues/public/s69existing.pdf


 

• It provides a power only to enter into an agreement, and authorities may not 
enter into an agreement except with the consent of every owner, lessee or 
occupier of the land on which the relevant structure is situated who is not a 
party to the agreement. There are powers, similar to those in section 147, to 
impose conditions, including conditions for future maintenance. The 
agreement will have the effects described in section 147ZA only if any 
conditions are complied with. 

• Where the authority is the owner of the land on which the structure is situated 
it cannot enter into an agreement with itself, but it is able to give consent as 
owner to an agreement entered into with a lessee or occupier. 

• The power to enter into an agreement is limited to structures which are 
“relevant structures”. These are structures which are lawful limitations on the 
exercise of the right of way, and it is for authorities to satisfy themselves that 
a structure the subject of a proposed agreement is a “relevant structure”.  
Any structure across a footpath or bridleway which is not a “relevant 
structure” should be dealt with by the authority under sections 130 and 143 of 
the Highways Act as an obstruction: in some circumstances authorisation by 
the authority of a replacement structure under section 147 may provide a 
solution. 

• An agreement can cover more than one structure. 
• Authorities should ensure that the replacement structure is the least 

restrictive barrier to users of the right of way that is consistent with any need 
to contain or exclude animals. Authorities should note that the power to enter 
into agreements does not extend to removal of structures without 
replacement: there has to be a replacement structure of some description. 

• The power to enter into agreements envisages that works will follow, so the 
power cannot be used to enter into agreements to give retrospective effect to 
a physical change that has already been made. 

 



Defra response - Sections 67(3)(a) and 67(6) of NERC 

03/04/2007 

To all local highway authorities in England. 

Sections 67(3)(a) and 67(6) of the Natural Environment and Rural 

Communities Act 2006 - compliance of definitive map modification 

order applications with schedule 14, paragraph 1(b) of the Wildlife 

& Countryside Act 1981 

1. We have been asked by several authorities for urgent advice on what 

constitutes an application that is compliant with schedule 14, paragraph 

1(b) of the Wildlife & Countryside Act 1981, with regard to sections 

67(3)(a) and 67(6) of the Natural Environment and Rural Communities 

Act 2006. These requests were made in light of an opinion commissioned 

from George Laurence and Ross Crail by the Green Lanes Protection 

Group. 

2. We have therefore decided to write to all local highway authorities in 

England with advice on this matter. This advice will be reflected in the 

Defra online guidance on Part 6 of the Natural Environment and Rural 

Communities Act 2006 when the next version is published. Defra's advice 

is as follows. 

3. The intention behind the provisions in section 67(3) of the NERC Act 

was to deal equitably with long outstanding BOAT claims, where they had 

been properly prepared and made in good faith. 

4. The issue under scrutiny here is whether, in those cases where an 

applicant has supplied a list or summary analysis of the documentary 

evidence supporting an application under section 53(5) of the Wildlife & 

Countryside Act 1981, this is sufficient to constitute an application that is 

compliant with schedule 14, paragraph 1 (and in particular sub-paragraph 

(b)) and therefore satisfies the requirements of sections 67(3)(a) and 

67(6) of the Natural Environment and Rural Communities Act 2006 (that 

an application under section 53(5) of the 1981 Act is made when it is 

made in accordance with paragraph 1 of Schedule 14 to that Act). 

5. Schedule 14 paragraph (1)(b) of the 1981 Act requires that: "An 

application shall...be accompanied by...copies of any documentary 

evidence...which the appellant wishes to adduce in support of the 

application." (our emphasis) 
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6. In our view, the use of the words: "any" and "wishes" allows for an 

element of discretion in the provision of copies of the documentary 

evidence. In this way the legislation provides for the applicant to adduce 

evidence sufficient to support the application. 

7. For, example, in many cases, the applicant will have an agreement with 

the surveying authority as to what evidence shall be provided with the 

application. In one particular case at issue here, the surveying authority 

did not want the applicant to provide copies of the documentary evidence 

because the surveying authority already had custody of the originals. 

Why, in such a case, would an applicant wish to adduce copies of the 

documentary evidence in support of the application? 

8. Furthermore, the evidence provided under schedule 14, paragraph 1(b) 

is "in support of the application", not in support of the Order and therefore 

we believe that the function of the application is to make a credible case 

that a public right of way exists to the surveying authority. Once this is 

done, it triggers the surveying authority's duty, under paragraph 3(1) of 

Schedule 14 and section 53(2) of the Wildlife & Countryside Act 1981, to 

investigate matters stated in the application and ensure that the way is 

correctly recorded, i.e. with the appropriate status, on the definitive map 

and statement. 

9. Moreover, as Counsel's opinion points out (at the end of paragraph 16): 

"a court or other tribunal would be slow to infer against an applicant who 

had provided inadequate or irrelevant material, that he was acting in bad 

faith (e.g. by putting in an application before having done any research 

into the history of the claimed route) or otherwise than in a genuine 

attempt to comply with paragraph 1 of Schedule 14; but would do so in an 

appropriate case.". Paragraph 17 of the Opinion goes on to say: "The 

legislative intention underlying paragraph 1 of Schedule 14 is that the 

applicant should have prepared his case to the best of his ability before 

making his application, and not the other way round.". It seems to us that 

what the applicant has done in the example quoted in paragraph 7 above 

is to act in good faith by having conducted research into the history of the 

claimed route and supplied the surveying authority with a list of all the 

evidence, which the surveying authority already holds. 

10. For the reasons set out above, we do not share the view that "unless 

and until the applicant has provided the surveying authority with an 

itemised list of documents and a set of copies of the listed documents, he 

cannot...be regarded as having complied with the statute" or that ""any 

documentary evidence" must in the context of paragraph 1 be read as 

equivalent to "all documentary evidence". We believe that where an 

application under section 53(5) of the Wildlife & Countryside Act 1981 is 
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accompanied by a list or summary analysis of documentary evidence 

sufficient to make a credible case for an Order under section 53(2) of the 

'81 Act, then this constitutes an application that is compliant with 

schedule 14, paragraph 1, and hence with sections 67(3)(a) and (6) of the 

NERC Act.  

Yours faithfully 

Dave Waterman 

Head of Rights of Way Policy and Legislation 
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Dave Waterman 
Recreation & Access Policy 
Room 1/02, Temple Quay House 
2 The Square, Temple Quay 
Bristol BS1 6EB 
London SW1P 3JR 

 
Tel:      0117 372 8584 
Fax:    0117 372 8587 
Email: Recreation.Access@defra.gsi.gov.uk 
Website: www.defra.gov.uk 
 

 
To: rights of way stakeholders 
 
 
 

16 March 2008  
 
Dear Stakeholder 
 
 

You should have heard by now that Natural England has reported to the 

Minister for Marine, Landscape & Rural Affairs, Jonathan Shaw, on the 

outcome of its review of the Discovering Lost Ways project. 

 

The Minister has agreed the recommendations put to him by Natural England, 

and Natural England are contacting stakeholders to explain what this means 

in practice. My purpose in writing to you is to confirm that the Minister has 

agreed that implementation of sections 53 to 56 of the Countryside and Rights 

of Way Act 2000 (which would extinguish any historic rights of way not shown 

of the definitive map and statement by 2026 and are not yet in force) will not 

be pursued, at least until the stakeholder group proposed by Natural England 

has reported to Defra on its conclusions. 

 
DAVE WATERMAN 
Recreation & Access Policy 



Dave Waterman 
Recreation & Access Policy 
Room 1/02, Temple Quay House 
2 The Square, Temple Quay 
Bristol BS1 6EB 
London SW1P 3JR 
 
Tel:      0117 372 8584 
Fax:    0117 372 8587 
Email: Recreation.Access@defra.gsi.gov.uk 
Website: www.defra.gov.uk 
 
 
To all local authorities 

 
4th December 2008  

 
 
Dear colleague 
 
This letter concerns surveying authorities, who have the power to make 
combined orders under the Public Rights of Way (combined orders) 
(England) regulations 2008: SI 2008/442 
 
The current Regulations 
 
Many of you will be aware by now, that there has been some controversy over  
the prescribed form of combined orders, as set out in the current combined 
order regulations, SI 2008/442. The concern is that the form of order provided 
for in these regulations, does not enable the way in which the definitive map 
and statement are to be modified to be set out in the combined order, as it 
would be in a definitive map modification order or legal event modification 
order  under SI 1993/12. Moreover, contrary to the advice that we mistakenly 
issued in July this year, the regulations do not enable surveying authorities to 
modify the form of any combined order they make so as to include this. 
 
Nevertheless, any combined order made under SI 2008/442 will still enable a 
surveying authority to modify the map and statement, at the time of 
consolidation of the definitive map and statement, in line with the changes 
effected by the combined order. Moreover, from a legal standpoint, the current 
regulations fulfil their function adequately (in terms of permitting combined 
orders to be made) and Defra is firmly of the view that orders made on this 
basis are perfectly sound as long as the form of order is adhered to, either 
strictly or “substantially to the like effect”, in other words, they have not been 
modified to set out the way in which the definitive map and statement are to 
be modified. 
 
Amending regulations  
 
We have been consulting practioners in surveying authorities about whether 
there is a need to amend SI 2008/442. They tell us that the regulations would 
be greatly improved by the addition of provision, in the form of order, for 
setting out the way in which the definitive map and statement is to be modified 

mailto:Recreation.Access@defra.gsi.gov.uk
http://www.defra.gov.uk/


and so we have decided that we will amend the regulations accordingly. 
However, such regulations will not come into effect before the next common 
commencement date, which will be the beginning of April 2009. 
 
In the interim 

 
Until the new regulations come into effect, there are two options open to 
surveying authorities. They can make combined orders under SI 2008/442, 
which will be legally sound, provided they have not been modified to set out 
the way in which the definitive map and statement are to be modified. 
Alternatively, they can continue to make separate orders, as they did before 
the combined orders regulations came into effect. 
 
Objections to combined orders already made 
 
We are aware that a number of combined orders have been the subject of 
objections from the Byways and Bridleways Trust. We understand that some 
of these are objections to the form of the legal event modification order 
element of the order. Although the legislation governing definitive map 
modification orders and public path orders (and analogous orders) provides 
for these orders to be objected to and, if opposed, submitted to the Secretary 
of State, the legislation does not provide for orders made under s.52 in 
consequence of events in s.53(3)(a) of the Wildlife and Countryside Act 1981 
(commonly referred to as legal event modification orders) to be objected to in 
this way. 
 
There is therefore no legal basis for an objection to the legal event 
modification order element of a combined order. The legislation provides only 
(in s.53A(7)) that the order may be challenged in the usual way, though the 
Courts, on the grounds that it is not within the powers of this Part of the Act 
(Part III of the Wildlife and Countryside Act 1981), or that the requirements of 
this Part of the Act or of the regulations had not been complied with. Any 
objection to the legal event modification order element of a combined order 
has no basis in law and the Secretary of State has no jurisdiction in relation to 
orders objected to in this way. 
 
Consequently, we will be returning any combined orders to surveying 
authorities, where the sole ground of objection is to the legal event 
modification element of the order. Where such a combined order conforms to 
the form of order set out in SI 2008/442, surveying authorities may simply 
confirm the order as unopposed. Where such a combined order has been 
modified to set out the way in which the definitive map and statement are to 
be modified, as indicated in the advice that we mistakenly issued in July, then 
surveying authorities have two options. One is to remake the order from 
scratch, adhering to the form of order prescribed in SI 2008/442. The other is 
to detach the legal event modification element of the order, leaving only the 
public path (or analogous) order element of the combined order, which may 
then be confirmed, enabling a separate legal event modification order to be 
made, as was the practice before the introduction of combined orders; 



sections 53A, subsections (3) and (4), enable a surveying authority to do this 
without having to repeat any of the statutory procedures already undertaken. 
 
Guidance 
 
We will be revising the combined orders guidance and publishing this revised 
version once the amending regulations are made. In the meantime if you 
require clarification of anything in this letter, or require further guidance on 
combined orders for any reason please email the following address: 
recreation.access@defra.gsi.gov.uk 
 
Yours sincerely 

 
DAVE WATERMAN 
Recreation & Access Policy 

mailto:recreation.access@defra.gsi.gov.uk
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Application for modification order - Wildlife and Countryside Act 1981 section 53(5)

(1)  Specimen form for application to the surveying authority

Wildlife and Countryside Act 1981
Definitive map and statement for the *** (name of definitive map and statement to be modified)

To: *** (name of surveying authority)
Of: *** (address of surveying authority)

I, *** (name of applicant), of *** (address of applicant)

hereby apply for an order under section 53(2) of the Wildlife and Countryside Act 1981 modifying the
definitive map and statement for the *** (name of definitive map and statement to be modified)

by *** (nature of the modification, eg adding) the *** (status of way)

from *** (grid reference ***) to *** (grid reference ***) (description of route of way)

with a width of *** metres (add width) and shown on the map annexed hereto.

I attach copies of the following documentary evidence (including statements of witnesses) in support of
this application:

*** (list documents provided in support)

Dated *** (date of application)
Signed *** (signature of applicant)
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Application for modification order - Wildlife and Countryside Act 1981 section 53(5)

(2)  Specimen form of notice to landowners and occupiers

Wildlife and Countryside Act 1981
Definitive map and statement for the *** (name of definitive map and statement to be modified)

To:  *** (name of owner or occupier)
Of:  *** (address of owner or occupier)

Notice is hereby given that on *** (date of application)

I, *** (name of applicant), of *** (address of applicant)

made application to the *** (name of surveying authority) of *** (address of surveying authority)

that the definitive map and statement for the *** (name of definitive map and statement to be modified)

by *** (nature of the modification, eg adding) the *** (status of way)

from *** (grid reference ***) to *** (grid reference ***) (description of route of way)

Dated *** (date of notice)
Signed *** (signature of applicant)
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Application for modification order - Wildlife and Countryside Act 1981 section 53(5)

(3)  Specimen certificate to the surveying authority of service of notice of
application on owners and occupiers

Wildlife and Countryside Act 1981
Definitive map and statement for the *** (name of definitive map and statement to be modified)

To: *** (name of surveying authority)
Of: *** (address of surveying authority)

I, *** (name of applicant), of *** (address of applicant)

hereby certify that the requirements of paragraph 2 of Schedule 14 to the Wildlife and Countryside Act
1981 have been complied with in connection with my application to you dated *** (date of application)

for the modification of the the definitive map and statement for the *** (name of definitive map and statement
to be modified)

by *** (nature of the modification, eg adding) the *** (status of way)

from *** (grid reference ***) to *** (grid reference ***) (description of route of way)

Dated *** (date of certificate)
Signed *** (signature of applicant)
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Public right of way evidence form

Name
Address

Route of way
From Grid reference (if known)
To Grid reference (if known)

1. Have you used the above way?
If so:  (a) During which years?
 (b) Where were you going to and from?
 (c) How many times a year?
 (d) By what means (e.g on foot, on horseback)?

2. Has the way, to the best of your knowledge, always run over the same route? If not, give details and dates of
any changes.

3. Have there, to your knowledge, ever been any stiles or gates on the way? If so, state (with details of location)
where the stiles or gates stood.

4. If you were working for any owner or occupier of land crossed by the way at the time when you used it, or
were then a tenant of any such owner, give particulars and dates. If not, write ‘No’.

5. If so, did you ever receive any instructions from him as to the use of the way by the public? If so, what were
they?

6. Have you ever been stopped or turned back when using this way, or do you know or have you heard of anyone
else having been stopped or turned back? If so, state when the interruption took place and give particulars.

7. Were you ever told by any owner or tenant of the land crossed by the way, or by anyone in their employment,
that the way was not public? If so, state when and give particulars and dates.

8. Have you ever known any locked gates or other obstruction to the way? If so, state when and give particulars.

9. Have you ever seen notices such as ‘Private’, ‘No Road’, ‘No Thoroughfare’ or ‘Trespassers will be Prosecuted’
on or near the way? If so, what did the notices say?

10. Have you ever asked permission to use the way?

11. Please give any other information that you think is relevant overleaf.

I hereby certify that to the best of my knowledge and belief the facts that I have stated are true.

I am/am not willing to attend a hearing, public inquiry or court to give evidence on this matter, if this should
prove to be necessary.

Signature Date

User evidence form



BBR07 Forms for use 6

Obstruction of free passage – Highways Act 1980 s 137

(1) Letter prior to action

Dear Mr Barnfather,

I recently tried to walk footpath number 17 over your land at Lower Blackacre Farm and found it to
be obstructed. The obstruction took the form of a gate locked with a padlock and chain. I enclose a
map showing the path and the location of the obstruction. I believe that this obstruction is a wilful
obstruction of the free passage along the highway, within the meaning of section 137 of the Highways
Act 1980.

I must ask you to remove the obstruction within 28 days of today’s date or, alternatively, I must
contemplate bringing proceedings in your local magistrates’ court for obstruction of the highway under
section 137 of the Highways Act 1980.

Yours sincerely,
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Obstruction of free passage – Highways Act 1980 s 137

(2) Information

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTION 1:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of alleged offence: 2 April 2006

Accused: Harry Barnfather

Address: Lower Blackacre Farm
 Topsey
 Barsetshire
 BE4 5HG

Alleged offence: Without lawful authority or excuse did wilfully obstruct the passage
along the highway, namely the public footpath number 17 running from
Otley Road at grid reference 696785 to Hewit Road at grid reference
683772, by locking or being caused to be locked with a padlock and
chain a gate across the highway contrary to section 137 Highways Act
1980.

The information of: John Smith
 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

Date of information: 15 April 2006

 Who (upon oath) (after affirmation) states the accused committed the
offence of which particulars are given above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Failure to make good the surface after ploughing – Highways Act 1980 section 134(3)(a)

(1) Letter prior to action

Dear Mr Barnfather,

On (date) I tried to walk footpath number 17 over land which I believe you to occupy at Lower Blackacre
Farm and found that, where the path crosses the field marked ‘A’ on the enclosed map, its surface had
not been made good to a width of at least 1 metre and the public were not able to exercise their right
of way in a reasonably convenient manner. I believe that you have exercised the right given by section
134(1) of the Highways Act 1980 to plough or otherwise disturb the surface of this path, and that the
period of time allowed by subsection (7) of that section for you to make good the surface had expired
when I walked the path on (date as above). I understand from the (name of highway authority) that
you have not (sought) (been granted) any extension of the time allowed for making good.

It is a requirement of section 134(3)(a) that you should make good the surface over a width of at least
1 metre so as to make it reasonably convenient for the exercise of the public right of way.

Section 134 was amended by the Rights of Way Act 1990, and I enclose a copy of Managing public access,
published by the Countryside Agency (now obtainable from Natural England) in co-operation with the
CLA and NFU, which explains your duties under this legislation.

I must ask you to take steps to make good the surface so that the path is convenient to use over a width
of at least 1 metre within 7 days of today’s date or, alternatively, I must contemplate bringing proceedings
in your local magistrates’ court for your failure to do so in contravention of section 134(4) of the
Highways Act 1980.

Yours sincerely,
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Failure to make good the surface after ploughing – Highways Act 1980 section 134(3)(a)

(2) Information

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTION 1:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of alleged offence: 2 April 2006

Accused: Harry Barnfather

Address: Lower Blackacre Farm
 Topsey
 Barsetshire
 BE4 5HG

Alleged offence: Failure to ensure that the surface of the public footpath number 17
running from Otley Road at grid reference 696785 to Hewit Road at
grid reference 683772 was, between grid reference 696785 and grid
reference 693780, made good to not less than its minimum width so as
to make it reasonably convenient for the exercise of the public right of
way, contrary to section 134(3)(a) Highways Act 1980.

The information of: John Smith
 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

Date of information: 15 April 2006

 Who (upon oath) (after affirmation) states the accused committed the
offence of which particulars are given above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Failure to indicate line of path after ploughing - Highways Act 1980 section 134(3)(b)

(1) Letter prior to action

Dear Mr Barnfather,

On (date) I tried to walk footpath number 17 over land which I believe you to occupy at Lower Blackacre
Farm and found that, where the path crosses the field marked ‘A’ on the enclosed map, its surface had
not been indicated on the ground to a width of at least 1 metre so that it was apparent to members of
the public wishing to use it. I believe that you have exercised the right given by section 134(1) of the
Highways Act 1980 to plough or otherwise disturb the surface of this path, and that the period of time
allowed by subsection (7) of that section for you to make good the surface had expired when I walked
the path on (date as above). I understand from the (name of highway authority) that you have not (sought) (been
granted) any extension of the time allowed for making good.

It is a requirement of section 134(3)(b) that you should so indicate the line of the path over a width of
at least 1 metre as to make it apparent to members of the public wishing to use it.

Section 134 was amended by the Rights of Way Act 1990, and I enclose a copy of Managing public access,
published by the Countryside Agency (now obtainable from Natural England)  in co-operation with
the CLA and NFU, which explains your duties under this legislation.

I must ask you to take steps to indicate the line of the path over a width of at least 1 metre within 7
days of today’s date or, alternatively, I must contemplate bringing proceedings in your local magistrates’
court for your failure to do so in contravention of section 134(4) of the Highways Act 1980.

Yours sincerely,
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Failure to indicate line of path after ploughing – Highways Act 1980 section 134(3)(b)

(2) Information

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTION 1:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of alleged offence: 2 April 2006

Accused: Harry Barnfather

Address: Lower Blackacre Farm
 Topsey
 Barsetshire
 BE4 5HG

Alleged offence: Failed to ensure that the line on the ground of the public footpath
number 17 running from Otley Road at grid reference 696785 to Hewit
Road at grid reference 683772 was, between grid reference 696785 and
grid reference 693780, so indicated to not less than its minimum width
as to be apparent to members of the public wishing to use it, contrary
to section 134(3)(b) Highways Act 1980.

The information of: John Smith
 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

Date of information: 15 April 2006

 Who (upon oath) (after affirmation) states the accused committed the
offence of which particulars are given above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Failure to keep path indicated to not less than its minimum width through crops –
Highways Act 1980 section 137A(1)(a)

(1) Letter prior to action

Dear Mr Barnfather,

I recently tried to walk footpath number 17 over land which I believe you to occupy at Lower Blackacre
Farm and found that, where the path crosses the field marked ‘A’ on the enclosed map, it was not
clearly indicated on the ground to a width of at least 1 metre, as required by section 137A(1)(a) of the
Highways Act 1980.

That section was added by the Rights of Way Act 1990, and I enclose a copy of Managing public access,
published by the Countryside Agency (now obtainable from Natural England) in co-operation with the
CLA and NFU, which explains your duties under this legislation.

I must ask you to take steps to make the line of the path clear within 7 days of today’s date or,
alternatively, I must contemplate bringing proceedings in your local magistrates’ court for your failure
to indicate the line of the path across the field in contravention of section 137A of the Highways Act
1980.

Yours sincerely,
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Failure to keep path indicated to not less than its minimum width through crops –
Highways Act 1980 section 137A(1)(a)

(2) Information

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTION 1:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of alleged offence: 2 April 2006

Accused: Harry Barnfather

Address: Lower Blackacre Farm
 Topsey
 Barsetshire
 BE4 5HG

Alleged offence: Failed to ensure that the line on the ground of the public footpath
number 17 running from Otley Road at grid reference 696785 to Hewit
Road at grid reference 683772 was, between grid reference 696785 and
grid reference 693780, so indicated to not less than its minimum width
as to be apparent to members of the public wishing to use it, contrary
to section 137A(1)(a) Highways Act 1980.

The information of: John Smith
 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

Date of information: 15 April 2006

 Who (upon oath) (after affirmation) states the accused committed the
offence of which particulars are given above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Failure to prevent crops encroaching on highway – Highways Act 1980 section
137A(1)(b)

(1) Letter prior to action

Dear Mr Barnfather,

I recently tried to walk footpath number 17 over land which I believe you to occupy at Lower Blackacre
Farm and found that, where the path crosses the field marked ‘A’ on the enclosed map, it had been
encroached upon by crops growing on or alongside it, so that a width of less than 1 metre was left
available for the public to use without being inconvenienced in the exercise of their public right of way.
It is a requirement of section 137A(1)(b) of the Highways Act 1980 that that width be left convenient
for the public to use.

That section was added by the Rights of Way Act 1990, and I enclose a copy of Managing public access,
published by the Countryside Agency (now obtainable from Natural England) in co-operation with the
CLA and NFU, which explains your duties under this legislation.

I must ask you to take steps to clear the crops so that the path is convenient to use over a width of at
least 1 metre within 7 days of today’s date or, alternatively, I must contemplate bringing proceedings
in your local magistrates’ court for your failure to prevent encroachment by crops on the path in
contravention of section 137A of the Highways Act 1980.

Yours sincerely,
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Failure to prevent crops encroaching on highway – Highways Act 1980 section
137A(1)(b)

(2) Information

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTION 1:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of alleged offence: 2 April 2006

Accused: Harry Barnfather

Address: Lower Blackacre Farm
 Topsey
 Barsetshire
 BE4 5HG

Alleged offence: Failed to comply with the duty to prevent crops encroaching on public
footpath number 17 running from Otley Road at grid reference 696785
to Hewit Road at grid reference 683772, between grid reference 696785
and grid reference 693780, so as to render its use inconvenient for the
exercise of the public right of way, contrary to section 137A(1)(b)
Highways Act 1980.

The information of: John Smith
 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

Date of information: 15 April 2006

 Who (upon oath) (after affirmation) states the accused committed the
offence of which particulars are given above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Highway out of repair – Highways Act 1980 section 56

(1) Notice to highway authority

To Barsetshire County Council, County Hall, Barset.

TAKE NOTICE that I John Smith of 25 Whiteacre Lane, Lowtown, claim that the way described in
the Schedule hereto is a highway maintainable at the public expense.

AND TAKE NOTICE that a portion of the said way between the stile at grid reference 695784 and
the point at which the said way joins Otley Road at grid reference 696785 and being a distance of one
hundred yards or thereabouts is out of repair.

AND TAKE NOTICE that I hereby require you pursuant to subsection (1) of Section 56 of the
Highways Act 1980 to state:
(a)  whether you admit that the said portion of way is a highway maintainable at the public expense,
and
(b)  whether you admit that you are the authority liable to maintain the said portion of way.

Dated 15 February 2006          Signed John Smith

SCHEDULE
Footpath number 17 in the parish of Topsey as shown on the definitive map for the county of Barset
prepared under the Wildlife and Countryside Act 1981.
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Highway out of repair – Highways Act 1980 section 56

(2) Complaint to magistrates’ court

INFORMATION
MAGISTRATES’ COURTS ACT 1980 SECTIONS 51,52:
MAGISTRATES’ COURTS RULES 1981, R 4
LOWTOWN MAGISTRATES’ COURT

Date of information: 15 April 2006

Defendant: Barsetshire County Council

Address: County Hall, Barset

Matter of complaint: That there was and is a public highway known as footpath 17 in the
parish of Topsey leading from Otley Road at grid reference 696785 to
Hewit Road at grid reference 683772 maintainable at public expense;
and a portion of the said highway lying between the stile at grid reference
695784 and the point at which the said highway joins Otley Road at grid
reference 696785 is out of repair; and Barsetshire County Council has
admitted that the said highway is a highway and that it is liable to
maintain it.

 That the said John Smith applies to this Court pursuant to section 56
of the Highways Act 1980 for an order that Barsetshire County Council
be required to appear and show cause why it should not be ordered, if
the court finds that the said portion of highway is out of repair, to put
it into proper repair within such period as shall be specified in the order.

The complaint of: John Smith

Address: 25 Whiteacre Lane
 Lowtown
 Barsetshire
 BE1 6JJ

Telephone number: Lowtown 12345

 Who (upon oath) (after affirmation) states that the defendant is
responsible for the matter of complaint of which particulars are given
above.

 Taken (and sworn) (and affirmed) before me

 Justice of the Peace/Justices’ Clerk
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Cases in which magistrates convicted persons of unlawfully obstructing a path by
causing crops to grow on it

[from Rights of way : a guide to law and practice, 2nd edition, page 181]

Berkshire oil-seed rape at Oakley Green (1990)
Buckinghamshire wheat crop 18-inch high at North Crawley (1990)
Buckinghamshire oil-seed rape 3-4 feet high at Emberton (1987)
Buckinghamshire cereals 4-6 inches high at Emberton (1987)
Gloucestershire cereals and oil-seed rape at Staunton (1990)
Hertfordshire oil-seed rape and cereals at Cotterell (1987)
Humberside crops at Wetwang (1987)
Kent crops at Newchurch, Old Romney, St Mary-in-the-Marsh and Dymchurch

(1990)
Lincolnshire crops at Harlaxton (1987)
Norfolk crops at Orby (1988)
Oxfordshire broad beans at Bampton (1988)
Suffolk oil-seed rape 4 to 5 feet high at Leiston (1988)
Suffolk peas 18 inches high at Norton Cove  (1988)
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Performance indicator data for condition of rights of way

English authorities - results for BV178

Authority Type Region 2001-02 2002-03 2003-04 2004-05 2005-06 2006-07

Barking & Dagenham LB GL 100% 100% 98% 100% 100% 100%

Barnet LB GL 100% 100% 100% 100% 100% 100%

Barnsley MB YH 57% 59% 67% 64% 69% 34%

Bath & N E Somerset UA SW 80% 62% 50% 59% 54% 65%

Bedfordshire CC E 71% 68% 62% 72% 68% 73%

Bexley LB GL 99% 99% 92% 78% 88% 95%

Birmingham MB WM 7% 11% 5% 7% 56% 57%

Blackburn with Darwen UA NW 43% 39% 66% 82% 79% 82%

Blackpool UA NW 60% 100% 100% 100% 95% 72%

Bolton MB NW 57% 59% 66% 67% 65% 66%

Bournemouth UA SW 97% 97% 96% 97% 97% 97%

Bracknell Forest UA SE 97% 99% 100% 100% 100% 100%

Bradford MB YH 53% 57% 60% 56% 64% 56%

Brent LB GL 97% 91% 100% 100% 100% 100%

Brighton & Hove UA SE 95% 88% 94% 94% 93% 92%

Bristol UA SW 67% 70% 73% 76% 86% 77%

Bromley LB GL 73% 75% 77% 82% 87% 97%

Buckinghamshire CC SE 74% 72% 68% 79% 75% 74%

Bury MB NW 69% 73% 68% 82% 81% 86%

Calderdale MB YH 32% 31% 59% 55% 41%

Cambridgeshire CC E 79% 58% 58% 60% 54% 60%

Cheshire CC NW 75% 74% 71% 85% 74% 77%

Cornwall CC SW 51% 41% 31% 41% 54% 39%

Coventry MB WM 5% 5% 5% 5% 5%

Croydon LB GL 97% 83% 55% 78% 64% 94%

Cumbria CC NW 44% 60% 54% 54% 52%

Darlington UA NE 95% 83% 82% 80% 83% 85%

Derby UA EM 45% 58% 70% 82% 88% 87%

Derbyshire CC EM 47% 58% 52% 57% 68% 72%

Devon CC SW 78% 54% 78% 91% 93% 94%

Doncaster MB YH 54% 61% 56% 57% 74% 66%
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Dorset CC SW 43% 48% 47% 62% 65% 70%

Dudley MB WM 23% 67% 32% 60%

Durham CC NE 53% 59% 61% 72% 71%

Ealing LB GL 88% 72% 81% 75% 84% 83%

East Riding of Yorkshire UA YH 75% 69% 75% 81% 83% 93%

East Sussex CC SE 64% 64% 68% 70% 67% 53%

Enfield LB GL 89% 85% 92% 95% 96% 97%

Essex CC E 55% 55% 47% 53% 52% 54%

Gateshead MB NE 45% 58% 65% 65% 68% 45%

Gloucestershire CC SW 68% 62% 52% 75% 79%

Halton UA NW 62% 85% 95% 95% 96% 94%

Hampshire CC SE 83% 76% 82% 85% 85% 75%

Haringey LB GL 62% 62% 70% 99% 99% 99%

Harrow LB GL 75% 91% 100% 100% 100% 100%

Hartlepool UA NE 99% 70% 85% 91% 89% 97%

Havering LB GL 63% 81% 89% 90% 92% 94%

Herefordshire UA WM 37% 41% 44% 45% 52% 48%

Hertfordshire CC E 49% 40% 72% 62% 75% 70%

Hillingdon LB GL 32% 38% 54% 80% 84% 91%

Hounslow LB GL 67% 73% 87% 87% 89%

Isle of Wight UA SE 83% 88% 90% 95% 97%

Kent CC SE 60% 60% 68% 67% 67% 67%

Kingston-upon-Hull UA YH 100% 80% 90% 90% 90%

Kingston-upon-Thames LB GL 100% 100% 100% 100% 100% 100%

Kirklees MB YH 61% 11% 18% 37% 51% 61%

Knowsley MB NW 95% 96% 96% 96% 95% 95%

Lancashire CC NW 63% 76% 71% 82% 79% 72%

Leeds MB YH 55% 58% 68% 70% 75% 58%

Leicester UA EM 60% 50% 64% 50% 61% 75%

Leicestershire CC EM 79% 73% 66% 77% 77% 78%

Lincolnshire CC EM 59% 58% 65% 60% 75% 73%

Luton UA E 100% 100% 100% 100% 100% 99%

Manchester MB NW 69% 71% 60% 66% 67% 73%

Medway Towns UA SE 72% 59% 42% 38% 55% 67%

Merton LB GL 59% 63% 100% 92% 59% 89%

Middlesbrough UA NE 52% 60% 73% 75% 85% 94%
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Milton Keynes UA SE 51% 38% 52% 61% 59% 60%

Newcastle upon Tyne MB NE 79% 58% 69% 69% 71% 72%

Newham LB GL 100% 100% 100% 100% 75% 75%

Norfolk CC E 45% 56% 66% 73% 72% 76%

North East Lincolnshire UA YH 64% 49% 54% 65% 77% 88%

North Lincolnshire UA YH 45% 52% 59% 67% 76% 73%

North Somerset UA SW 69% 67% 74% 77% 72% 62%

North Tyneside MB NE 83% 78% 73% 73% 74% 83%

North Yorkshire CC YH 51% 51% 61% 76% 75%

Northamptonshire CC EM 64% 58% 52% 70% 67% 62%

Northumberland CC NE 64% 50% 58% 70% 68% 72%

Nottingham UA EM 100% 93% 100% 100% 100%

Nottinghamshire CC EM 62% 57% 59% 53% 60% 62%

Oldham MB NW 47% 49% 44% 47% 54% 76%

Oxfordshire CC SE 69% 64% 65% 65% 63% 74%

Peterborough UA E 88% 86% 69% 91% 77% 83%

Plymouth UA SW 69% 59% 59% 85% 33% 79%

Poole UA SW 98% 100% 100% 87% 72% 53%

Portsmouth UA SE 100% 100% 100% 100% 100%

Reading UA SE 83% 87% 88% 94% 94% 94%

Redbridge LB GL 56% 57% 56% 56% 56% 56%

Redcar & Cleveland UA NE 59% 56% 63% 68% 81% 79%

Richmond upon Thames LB GL 100% 100% 100% 100% 100% 100%

Rochdale MB NW 5% 12% 15% 42% 50% 56%

Rotherham MB YH 96% 83% 93% 95% 93% 95%

Rutland UA EM 72% 48% 51% 49% 69% 85%

Salford MB NW 50% 68% 48% 66% 71% 80%

Sandwell MB WM 3% 5% 7% 12% 6% 5%

Sefton MB NW 80% 66% 72% 77% 78% 82%

Sheffield MB YH 73% 76% 78% 80% 82% 83%

Shropshire CC WM 46% 36% 41% 48% 63% 73%

Slough UA SE 38% 62% 77% 83% 91%

Solihull MB WM 49% 49% 35% 41% 48% 60%

Somerset CC SW 35% 39% 50% 63% 56%

South Gloucestershire UA SW 35% 40% 39% 46% 48% 53%

South Tyneside MB NE 95% 91% 73% 76% 88% 80%
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Southampton UA SE 64% 100% 85% 91% 97% 89%

Southend-on-Sea UA E 97% 97% 98% 91% 88% 94%

St Helens MB NW 95% 95% 95% 95% 98% 91%

Staffordshire CC WM 62% 49% 62% 68% 72% 75%

Stockport MB NW 60% 63% 76% 79% 81% 84%

Stockton-on-Tees UA NE 81% 74% 81% 80% 79% 87%

Stoke-on-Trent UA WM 21% 17% 33% 15% 38% 61%

Suffolk CC E 48% 57% 61% 59% 66% 63%

Sunderland MB NE 48% 54% 63% 57% 72% 67%

Surrey CC SE 89% 87% 86% 85% 76% 86%

Sutton LB GL 100% 80% 100% 93% 89% 82%

Swindon UA SW 84% 79% 79% 77% 85% 86%

Tameside MB NW 65% 77% 85% 89% 92% 93%

Telford & Wrekin UA WM 75% 77% 76% 65% 64% 70%

Thurrock UA E 76% 70% 77% 62% 80% 46%

Torbay UA SW 62% 73% 82% 84% 87% 88%

Trafford MB NW 39% 25% 25% 37% 52% 69%

Wakefield MB YH 29% 44% 64% 84% 71% 76%

Walsall MB WM 61% 64% 73% 65% 36% 68%

Waltham Forest LB GL 100% 100% 100% 100% 100% 100%

Warrington UA NW 53% 67% 75% 69% 72% 73%

Warwickshire CC WM 83% 55% 59% 62% 51% 44%

West Berkshire UA SE 74% 64% 76% 71% 74% 78%

West Sussex CC SE 98% 98% 98% 98% 98%

Wigan MB NW 71% 74% 71% 68% 71% 72%

Wiltshire CC SW 75% 74% 71% 70% 69% 68%

Windsor & Maidenhead UA SE 88% 78% 85% 75% 89% 80%

Wirral MB NW 95% 91% 87% 81% 92% 88%

Wokingham UA SE 96% 95% 83% 74% 86% 81%

Wolverhampton MB WM 87% 87% 88% 89% 89% 90%

Worcestershire CC WM 64% 59% 54% 57% 63% 67%

York UA YH 57% 45% 64% 61% 68% 77%
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Welsh authorities

Authority 2002-03 2003-04 2004-05 2005-06 2006-07

Blaenau Gwent 88% 88% 96% 84% 89%

Bridgend 53% 43% 26% 63% 71%

Caerphilly 85% 85% 85% 80% 78%

Cardiff 34% 37% 53% 67% 64%

Carmarthenshire 9% 18% 20% 28% 31%

Ceredigion 27% 29% 36% 46% 40%

Conwy 57% 34% 36% 22%

Denbighshire 65% 56% 67% 64% 69%

Flintshire 53% 53% 58% 67% 63%

Gwynedd 44% 46% 30% 39% 37%

Isle of Anglesey 40% 45% 45% 47% 47%

Merthyr Tydfil 49% 86% 80% 90% 90%

Monmouthshire 46% 47% 52% 65%

Neath Port Talbot 77% 61% 63% 65% 62%

Newport 47% 59% 54% 62% 67%

Pembrokeshire 34% 46% 45% 50% 64%

Powys 46% 56% 35% 38% 37%

Rhondda, Cynon, Taff 52% 59% 64% 67% 73%

Swansea 50% 44% 51% 46% 47%

The Vale of Glamorgan 57% 51% 54% 65% 64%

Torfaen 37% 49% 49% 48% 45%

Wrexham 32% 42% 39% 34% 35%

Authority types
CC  Shire county council

LB  London borough council

MB  Metropolitan district

UA  Non-metropolitan unitary authority

Regions
E  Eastern

EM  East Midlands

GL  Greater London

NE  North East

NW North West

SE  South East

SW  South West

WM West Midlands

YH  Yorkshire and The Humber
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Summaries of decisions of the Information Commissioner and Tribunal

Information Commissioner
Reference FS50063318
29 March 2007

Public authority: Bury Metropolitan Borough Council
A complaint was lodged against the authority for failure to disclose legal advice it had received in the form
of Counsel's Opinion relating to a claim that a way should be added to the definitive map as a footpath.

The Commissioner, exercising his discretion, waived the requirement of section 50 of the Freedom of
Information Act 2000 that before lodging a complaint with the Commissioner, a complainant should have
exhausted any complaints procedure provided by the authority in conformity with section 45 of the Act,
there having been correspondence between the complainant and the authority prior to the implementation
of the Act, with four requests for information having been lodged between January and April 2005. The
Commissioner stressed that a complainant would normally be expected to exhaust an authority's internal
review procedure before a complainant would be considered.

The Commissioner noted that since the information requested related to a way across land, the
information could be considered environmental information and as such subject to the Environmental
Information Regulations 2004. However, in the light of the decision of the Tribunal in Kirkaldie v IC and
Thanet District Council (EA/2006/001) that regulation 12(5)(b) was equivalent to section 42 of the Act
(legal professional privilege), the Commissioner, believing that were the matter to be considered under
the Regulations, the outcome (as to whether the information was 'excepted') would be the same as it
would be if dealt with under the Act, elected to treat the application as validly dealt with under the Act.

The Commissioner held that Counsel's Opinion relating to a claim for a way to be  added to the definitive
map, being legal advice to the authority on a point of law by a person competent to provide it, and in
respect of which legal professional privilege had not been waived by disclosure to any third party, was
exempt information under section 42. Since, he held, the public interest in maintaining the exemption
outweighed the public interest in disclosing it, the authority had been entitled to withhold the information.
The complaint was accordingly rejected.

Information Commissioner
Reference FS50130128
13 March 2007

Public authority: Crown Prosecution Service [Complainant: Gillingham]

The complainants alleged that, contrary to section 34(1) of the Road Traffic Act 1988, motor vehicles
were driving on a pubic footpath, and requested that those responsible should be prosecuted. The Crown
Prosecution Service (CPS), acting under the Code for Crown Prosecutors, declined to prosecute on the
ground that, in its view, and in accordance with advice received from Counsel, there did not, on the
evidence submitted, exist a sufficient likelihood of a prosecution being successful. The complainants,
wishing to be assured that Counsel had been supplied with all relevant information, requested a copy of
the instructions given to Counsel and of Counsel's Opinion. The CPS declined the request on the ground
that the information was exempt under section 42(1) of the Act (legal professional opinion).

 In the course of giving his decision, the Commissioner decided:

(a) that since the information sought related to contemplated legal proceedings (not the land over which
the offence was alleged to have been committed) the a matter was properly dealt with the Freedom
of Information Act 2000 (not under the Environmental information Regulations 2004).

(b)  that the information requested did not constitute the complainants' person data and so the complaint
was not to be dealt with under the Data Protection Act 1968;

(c)  that the information sought was exempt information under section 42(1) of the 2000 Act (legal
professional privilege).
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The Commissioner, while recognising that 'if members of the public are provided with information
that shows the basis on which decisions have been taken this will enable them to understand the reasons
behind those decisions and to have greater confidence in them', concluded that, in the light of the public
interest in the CPS being able to obtain full and frank advice, the public interest lay in maintaining the
exemption in section 42.

The complaint was therefore rejected.

The complainants appealed to the Information Tribunal

Information Tribunal
Tribunal Appeal Number: EA/2007/0028
26 October 2007

Gillingham v Information Commissioner
The Tribunal found that the sole question was whether the Commissioner was right to conclude, in all
the circumstances of the case, that the public interest considerations in maintaining the exemption for
counsel's advice and formal instructions were stronger than those which supported disclosure. The
Tribunal concluded that they were, - 'In our judgment they are much stronger'.

Information Commissioner
Reference FER0125285
8 October 2007

Public authority: Gloucestershire CC
The Council and the National Trust were in dispute over the status of land that constituted a roadside
verge, the Council holding that the land was part of the public highway, the Trust holding that the land
formed part of the waste land of the manor. In order to assist in resolving the issue, a joint committee
(the Joint Liaison Committee, `JLC') was set up. At the time of the hearing, meetings of the committee
had been held, the first on 15 May 2006. The commissioner understood that others were due to be held.
He understood, further, that it was the intention that following discussions to reconcile the differing views,
the JLC would issue a number of 'decision letters' setting out the agreed position on the issues involved.

The complainant requested the council for copies of the meetings of the JLC. The council refused the
request, maintaining that the information was excepted information under regulation 12(5)(f) (information
held by a public authority the disclosure of which would adversely affect the interests of the person who
provided the information, where that person was not under any legal obligation to supply it to that or any
other public authority, and had not consented to its disclosure) and that the public interest in maintaining
the exception outweighed the public interest in disclosing it. The Commissioner found that in the case
of information in the minutes that related to matters that had not at the time of the complainant's requests
been resolved, release of this would have adversely affected the interest of the Trust and, as excepted
information under regulation 12(5)(f), had not been required to be disclosed. Information relating to issues
that had already been resolved at the time of the requests did not fall within the regulation and such
information the council was required to disclose to the complainant.

Information Tribunal

Tribunal Appeal Number: EA.2007/0020
10 September 2007
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Dainton v Information Commissioner and Lincolnshire CC

An application was made to the county council for an order adding to the definitive map a footpath that
ran across the complainant's land. To assist it in deciding whether to make the order, the council requested
various individuals to complete public rights of way evidence forms. The complainant requested the
council to provide her with copies of forms that had been supplied. The council treated the request as
being made under the Freedom of Information Act 2000. It pointed out to the complainant that should
an order be made, the evidence forms would be made public and she could see them then. It did not, it
contended, have power to release the forms prior to an order being made unless the deponents had given
their consent.

The council sought permission from those who had submitted forms for it to provide the complainant
with copies. Thirteen of these consented and their forms were supplied to her. Five refused consent and
one failed to reply. The forms completed by these six the council declined to disclose, relying in so doing
on the Section 40 of  the 2000 Act [i.e., section 40(3)(a)(ii) which adopts as a ground for refusing to disclose
information the provision of section 10 of Data Protection Act 1998 (right of  a data subject to prevent
processing of data that would cause or be likely to cause substantial and unwarranted damage or distress)].

The complainant, after having exhausted the council's complaints procedure, appealed to the
Information Commissioner. The Commissioner held that the information requested was environmental
information. The council had therefore been in error in proceeding under the Freedom of Information
Act 2000. The matter fell to be dealt with under the Environmental Information Regulations 2004. Under
regulation 12(5)(f) a public authority may refuse to disclose information where the disclosure would
adversely affect the interest of the person who provided the information where that person: (i) was not
under any legal obligation to supply it ... and (iii) had not consented to its disclosure. Since those who had
supplied the information had been under no legal obligation to do so, and had not consented to its release,
and since (taking into account the possibility of recriminations and bearing in mind the absence of any
good reason for circumventing the procedure laid down in the Wildlife and Countryside Act 1981), the
public interest in maintaining the exception to the duty to disclose outweighed the public interest in
disclosure, the information had been properly withheld.

The complainant appealed to the Information Tribunal on the grounds, inter alia, that the refusal to
disclose constituted a breach of natural justice; and that the statements had, so she contended, been
provided in the knowledge that the information in them would be disclosed.

The Tribunal, acting under the jurisdiction conferred by regulation 18 (which applies the provisions of
section 58 of the 2000 Act to appeals under the regulations), found as follows.

1.  Did the matter fall within the Environmental Information Regulations ?

Since:

(a) Article 2(1) of the (European) Council Directive 90/313/EEC defined environmental information
as 'any information in written or other material form on (a) the state of the elements of the
environment , such as ... landscape';

(b)  Regulation 2(1)(a) of the regulations provided that 'environmental information' should have the
same manning as in Article 2 of the Directive; and

(c)  the information sought, i.e. the route of the path and information about its use, concerned the
landscape, the information sought came within the definition of environmental information in the
Environmental Information Regulations and the matter was thus (here confirming the
Commissioner's decision) properly to be dealt with under those regulations.

2.  Was the information `personal data' and as such subject to regulation 13?

Since 'personal data' was defined in the regulations (regulation 2(4)(d)) as having the meaning given in the
Data Protection Act 1988; and, section 1(1) of that Act defined personal data as 'data which relates to a
living individual who can be identified (a) from those data'; and the identity of the person completing the
six forms was capable of being identified from the forms, the forms, as regards Part A of each, was
personal data.
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Since the persons who completed the six forms had been entitled to expect that the information would
be treated according to the procedure provided by the Wildlife and Countryside Act 1981, and under this
there was no provision for the information on the forms to be made public prior to the making of an
order, it would be unfair on the deponents to disclose the content of Part A (that containing personal
data). ("We do not consider it would be fair to disclose the information before the statutory right under
the Wildlife and Countryside Act 1981 arises." Page 18.) Since the first Data Protection Principle (in
Schedule 1 of the 1988 Act) required that personal data should be processed 'fairly', release of the data
would conflict with this principle; with the result that, the condition required to be satisfied by regulation
13(2)(i) (compliance with the Data Protection Principles) not being met, disclosure of the information
was prohibited (regulation 13(1)). The information in Part A of the forms had therefore been correctly
withheld.

The information in Part B of the forms (details of the route, etc) was not personal data. Disclosure was
therefore not subject to regulation 13. Was disclosure subject to regulation 12(5)(f) (q.v., see above)? The
Tribunal held that since it did not see how the information in Part B of the forms (the route of the path,
etc) `could amount to something that would affect those individuals' interests', regulation 12(5)(f) was
not engaged and the council was ordered to release the information in Part B to the complainant (any
concern over an individual's handwriting being identified being capable of being resolved by the council
providing transcripts of the forms).

Information Tribunal
Tribunal appeal Number: EA/2005/0024
26 October 2007

Keston Ramblers' Association v Information Commissioner (London Borough of Bromley,
additional party)
In the course of finding (thereby reversing the decision of the Information Commissioner) that an authority
had failed to provide an applicant (the Keston Ramblers' Association) with certain of the information that
it had requested, the Information Tribunal,

(a)  held that the authority could not, as a defence, rely on the fact that the information requested had
been available at the borough's central public library. To avail as a defence, the authority should
have so informed the applicant;

(b)  expressed the view that the requirement of regulation 6(1) that an authority should make available
the information requested in the particular `form or format' specified by the applicant referred to
the means of supply , i.e. paper copies, electronically or by viewing microfiche, not to the
arrangement or order in which the material was to be supplied;

(c)  considered, with regard to the entitlement of the authority, under regulation 8, to charge the applicant
for the cost of making the information available, that the duty under regulation 9 to provide advice
and assistance to applicants and prospective applicants probably required the authority to offer the
applicant the opportunity to inspect the documents it proposed to supply so that the applicant could
decide whether he wanted to go ahead with paying for copies of the documents, or whether he
would be satisfied by examining them.
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Access to Public Rights of Way Information in
England and Wales

1. Introduction
Local authorities have a statutory duty to create and maintain the Definitive
Map of Public Rights of Way (PRoW) for their authority area of responsibility.
They must also notify the public of proposed changes. The PRoW
information is usually held in descriptive textual records and on maps. The
local authority owns the intellectual property rights of these textual records
together with those that it has indicated on the Definitive Map. These include
definitive statements, Orders modifying the Definitive Map, statements made
under the Wildlife and Countryside Act 1981 and Orders made under the
Highways Act 1980 and the Town and Country Planning Act 1990. PRoW
are usually drawn on an Ordnance Survey map. The map copyright is
managed by Ordnance Survey on behalf of the Crown, whereas the PRoW
information is the intellectual property of the local authority. Such copyright
and intellectual property rights are protected by the Copyright, Designs and
Patents Act 1988 (CDPA).

Ordnance Survey maps are used by local authorities under licence, in return
for the payment of a royalty and a supply fee. Local authorities have a
licence to use Ordnance Survey products, as part of a national Mapping
Services Agreement (MSA) currently valid until 31st March 2009, managed
on their behalf by the Improvement and Development Agency’s subsidiary
the Local Government Information House (LGIH). The MSA enables local
authorities to make their information available to the public using Ordnance
Survey mapping as a background.

This document has been written by the LGIH with the full cooperation of
Ordnance Survey. It has been endorsed by the Rights of Way Review
Committee and represents current best practice advice for organisations and
individuals involved in using PROW information.

2. Rules for the request for copies of PRoW Definitive Maps
In general, copyrighted and intellectual property righted material cannot be
reproduced without the permission of the owners but there are some
important exceptions permitted that allow copying under statutory
requirements and also for personal review.

2.1. Statutory Requirements
Section 47 of the CDPA allows the public to be issued with copies of any
map that is open to public inspection under a “statutory requirement”, this
being a requirement imposed by provision, made by, or under, an
enactment, see section 47(6) of the CDPA.

Similarly, statutory communications are necessary where events affect a
PRoW. The Highways Act 1980, Wildlife and Countryside Act 1981, Town
and Country Planning Act 1990 and some other Acts require local authorities
to notify people who are affected by events affecting a PRoW, such as
altering the line of a footpath or extinguishing a bridleway. This includes
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proposals to modify the Definitive Map. Those organisations prescribed in
statute must also be notified. Such statutory notices might include the
provision of map-based information.

Other typical statutory matters include PRoW improvement plans, local
plans, mineral plans and local transport plans.
Section 47(2) of the CDPA states that:

"Where material is open to public inspection pursuant to a statutory
requirement, copyright is not infringed by the copying or issuing to the
public of copies of the material, by or with the authority of the appropriate
person, for the purpose of enabling the material to be inspected at a
more convenient time or place or otherwise facilitating the exercise of
any right for the purpose of which the requirement is imposed."

Section 50(1) of the CDPA provides that:
"Where the doing of a particular act is specifically authorised by an Act of
Parliament, whenever passed, then, unless the Act provides otherwise,
the doing of that act does not infringe copyright."

2.1.1. Supplying copies of maps for Statutory Requirements
The Local Government Act 1972 allows persons looking at Definitive Maps to
make copies. Section 228(5) states that:

"Subject to any provisions to the contrary in any other enactment or
instrument, a person interested in any document deposited as mentioned
in section 225 above may, at all reasonable hours, inspect and make
copies thereof or extracts therefrom on payment to the person having
custody thereof of the sum of 10p for every such inspection, and of the
further sum of 10p for every hour during which such inspection continues
after the first hour."

Section 228(6) continues:
"A document directed by this section to be open to inspection shall be so
open at all reasonable hours and, except where otherwise expressly
provided, without payment."

It is a criminal offence for anyone to obstruct inspection of a Definitive
Map or to obstruct anyone entitled to make a copy.
With regard to Ordnance Survey mapping and data, if a copy is requested
and the issuing officer (the appropriate person under the CDPA) within the
local authority is satisfied with the legitimacy of the request then one
appropriately acknowledged copy of the material may be provided if it;-

� is limited to the actual area of the request; and
� it complies with the terms of Statutory Instrument 1989 of the

CDPA, The copyright (Material open to public inspection)
(marking of copies of maps ) Order by having the following
additional notation added:

“This copy has been made by or with the authority of [put in the name of
the person who must make the map open to public inspection or the
person keeping the register] pursuant to section 47 of the Copyright,
Designs and Patents Act 1988 (the Act). Unless the Act provides a
relevant exception to copyright, the copy must not be copied without the
prior written permission of the copyright owner”



Access to Public Rights of Way Information in England and Wales - 2008

Version 1.0 Final Release– 27th February 2008
Page 5 of 12

If more than one copy is requested then the issuing officer must be satisfied
that these further requests are legitimate. Alternatively, the applicant will
need to get separate written permission (if from Ordnance Survey this is
usually in the form of a Paper Map Copying Licence) from the copyright
owners.

Please note that Crown copyright remains in place for 50 years from the end
of the year of publication, for example any Crown material published in 2007
will be subject to Crown copyright until 31 December 2057.

2.1.2. Use of maps in statutory consultation processes for rights of way
When local authorities make or confirm public path orders and carry out
other legal changes to the ROW network they are required by law to consult
a number of prescribed consultees. The CDPA allows local authorities to
supply copies of the orders together with an associated order plan. In
addition to the MSA provisions, see 2.3 below, the plan must comply with the
terms of the Statutory Instrument 1989 of the CDPA, The copyright (Material
open to public inspection) (marking of copies of maps ) Order by having the
following additional notation added:

“This copy has been made by or with the authority of [put in the name of
the person who must make the map open to public inspection or the
person keeping the register] pursuant to section 47 of the Copyright,
Designs and Patents Act 1988 (the Act). Unless the Act provides a
relevant exception to copyright, the copy must not be copied without the
prior written permission of the copyright owner”

Many local authorities may wish to email the orders and plans to the
prescribed consultees and or place these orders on the Internet. This is
allowed as long as the maps are supplied in a raster format appropriately
acknowledged and have a watermark that clearly identifies the local authority
if the scale of the plan is a larger scale than 1:10,000 scale. The prescribed
consultee may make further copies of the orders and plans without
breaching copyright. The copies can only be used for the purposes of the
consultation. Any further use of the copies is a breach of copyright.

2.1.3. Use of maps in inquiry proceedings
Under section 45 and 46 of the CDPA copies of Ordnance Survey material
which has been appropriately acknowledged, can be used if they are needed
for a parliamentary or judicial proceedings, or the proceedings of a Royal
Commission or statutory inquiry or hearing. Appropriately acknowledged
extracts can be incorporated into reports used in the proceedings without
breaching copyright.

2.1.4. Area of mapping to be provided
There is no limitation on the size of area to be copied under sections 45, 46,
47 and 50(1) of the CDPA. Ordnance Survey prefers that the area of the
mapping provided be as limited as possible, this means a preferred
maximum paper copy size of A4, limiting the copy to the specific area of
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interest. This view may be taken into account by the 'appropriate person'
when making the decision to release copies of statutory documents which
include Ordnance Survey mapping. The supply is normally one paper copy
although a digital image version is also permissible.

2.2. Fair Dealing
Sections 29 and 30 of the CDPA allow an individual person to make a copy
for the purposes of private research or study, criticism or review, this is
known as "fair dealing":

"Fair dealing with a literary, dramatic, musical or artistic work for the
purposes of research or private study does not infringe any copyright in
the work or, in the case of a published edition, in the typographical
arrangement."

Additionally, the CDPA states that copying by a person other than the
researcher or student themselves is not fair dealing if:

"the person doing the copying knows or has reason to believe that it will
result in copies of substantially the same material being provided to more
than one person at substantially the same time and for substantially the
same purpose".

“Research” does not include that undertaken for commercial or industrial
purposes, such copying will be considered a breach of copyright;
“private study” excludes group study.

Regarding classroom study, as Ordnance Survey already supplies local
authorities with its products, local authority funded schools benefit from being
regarded by Ordnance Survey as departments of their local authority.
Further information is downloadable from Ordnance Survey at:
http://www.ordnancesurvey.co.uk/oswebsite/education/copyright/index.html.
For more details, see ‘Copyright in Public Libraries’ published by The Library
Association.

Ordnance Survey digital material is also covered by The Copyrights and
Rights in Databases Regulations 1977. Under these regulations the use of
Ordnance Survey digital data to produce hard copy material for commercial
or industrial research purposes is a breach of copyright and not “fair dealing”.

2.2.1. Supplying copies of Ordnance Survey maps under fair dealing
This part of the CDPA has little bearing on supplying PRoW Definitive
Maps. However, it does impact on the supply of Ordnance Survey mapping
alone (i.e. where no LA information has been added). Generally, it is
recommended that supplying information under “fair dealing” means
supplying only one appropriately acknowledged copy of an Ordnance Survey
map up to A4 size, or as limited an area as possible. In exceptional
circumstances it is acceptable to supply up to 4 copies of any one map
extract not exceeding A4 size. As with other sections of the CDPA Ordnance
Survey prefers that the area of the mapping provided be as limited as
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possible, hence a preferred maximum paper copy size of A4, limiting the
copy to the specific area of interest.

In all circumstances the CDPA requires that the appropriate
acknowledgement be added to the extract

“© Crown copyright. All rights reserved (licence number) (year document
is published)”

“© Hawlfraint y Goron. Cedwir pob hawl (rhif trwydded) (blwyddyn
cyhoeddi’r ddogfen)”

Local authorities may have their own approach to managing how “fair
dealing” requests are managed and this may require that a declaration form
be signed by the person receiving the copies under these clauses of the
CDPA. It would be normal that each copy be stamped as follows:

“This copy is supplied under the ‘fair dealing’ provision of the Copyright,
Designs and Patents Act 1988. No further copies may be made without
permission of Ordnance Survey. Unauthorised reproduction may lead to
prosecution or civil proceedings.”

With regard to the copying of Ordnance Survey maps in libraries that show
no other information. The Libraries and Archivists Copyright Alliance (LACA)
have issued a ‘note for guidance’ poster that can be displayed in prominent
positions close to copying equipment. Ordnance Survey will also make this
poster available to libraries free of charge on request.

In reality, what this means is local authorities can still provide Ordnance
Survey map extracts via “Fair Dealing” through their library services but not
through FOIA requests directed at the local authority.

2.3. Mapping Services Agreement (MSA) Provisions
The MSA, within the limitations of the CDPA, permits a local authority to copy
and distribute Ordnance Survey mapping for use in connection with its
business. Local authorities are licensed to provide information to third
parties, including members of the public subject to licence terms and
conditions prescribed in the MSA providing it meets the administration and
operational business needs of the local authority.

The supply of both paper and electronic formats are permissible under this
licence. The extent of the Ordnance Survey map must be only that
appropriate for the purpose in question, see section 2.1 above. Clearly it
needs to show, for example, specific PRoW of concern but must not include
extensive areas of unnecessary Ordnance Survey mapping nearby. Local
authority officers are responsible for determining the appropriate extent and
numbers of copies. The MSA sets out mandatory Ordnance Survey
copyright acknowledgements that have to be printed on such mapping.
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2.4. The Freedom of Information Act 2000 (FOIA) and the
Environmental Information Regulations 2004 (EIR)
Where a member of the public applies to view or take a copy of a statutory
document, neither the FOIA nor the Environmental Information
regulations 2004 apply. It is a principle of the FOIA that where other
legislation allows access to information, then that other legislation carries
precedence. This access is legislated for under the ‘public administration’
sections 45 to 50 of the CDPA. Requests for statutory information held by a
local authority, such as PRoW Definitive Map information, can be met in this
way with Ordnance Survey mapping as a background. The maps must be of
an appropriate scale and size and be annotated with the appropriate
copyright acknowledgements.

Where the above does not apply, a member of the public can request
information under the FOIA. Although inspection of the mapping is
acceptable, provision of mapping alone (i.e. where no local authority data
has been added) is not allowed. This comes under section 21 (2) (a)
exclusion of the FOIA which pertains that the “Information is accessible to
the applicant by other means”. However, a member of the public could use
the “fair dealing” sections of the CDPA to acquire the Ordnance Survey
mapping.

If section 21 does not apply and FOIA still applies, charges can be applied of
up to £450 where the work and research involved exceeds 18 man hours
(the charge being set at £25.00 per hour). Charges for full cost of copying
and disbursements are always allowable. The request for information can be
refused if the work involved would exceed £450 under section 12 of the
FOIA, however, the issuing officer must inform the applicant that this is the
case and provide them with an estimate. The requestor has the option to pay
the amount if they wish the work to be carried out or they may opt to refine
their request to bring the cost down.

Similar rules apply to requests made under the Environmental Information
Regulations 2004.

3. The responsibility of recipients
Those receiving copies of maps under the above rules must use them only
for the statutory purpose for which they have been provided. If they wish to
make additional copies or use them for any other purpose, they must get the
permission of Ordnance Survey and the local authority.

4. Charges
Obtaining copyrighted material normally involves royalty payment to the
copyright owner and this is equally true of Ordnance Survey mapping.
However there are exceptions, the MSA and the CDPA enable royalty free
distribution of copyrighted material as long as licensing conditions and the
CDPA regulations are adhered too. See sections 2.1 through to 2.4 of this
guidance document. The CDPA allows libraries and archive functions to
recoup administration costs for copying and supply of information. It is also
common practice for other local authority functions to levy administrative
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charges for labour, using a copying machine, postage and the like. In
addition all local authorities should have a Publications Scheme that outline
costs for the supply of information under the FOIA and EIR.

5. Copies of the PROW Definitive Map
As mentioned above, local authorities must allow the public to inspect the
PRoW Definitive Map and allow them to make a copy of parts of it for the
purpose of viewing at a more convenient time and place. “Making copies”
means the person taking one copy using, for example, a public photocopying
machine, a camera, tracing paper, or transcription. If the local authority is
willing to provide copies, some authorities request a charge for doing so, as
mentioned above. Before the issuing officer allows a person to make a copy,
the officer must be satisfied that there is a justification for the request. For
example, the person could need to check the status of a particular PRoW
route because they want to use it or because of an interest in the land. The
request should include reference to a specific PRoW route and the reason
for seeking a copy of the information, purely wanting to walk a route should
not be seen as a sufficient reason to request complete copies of the PRoW
Definitive Map.

If the person asks for more than one copy of the map extract, then up to 3
additional copies are deemed as acceptable if the request is judged by the
issuing officer as genuine. Any further copies and the issuing officer should
explain that this is not permissible and the appropriate permission of the
copyright owner (Ordnance Survey if the request involves one of its maps)
should be sought before any additional copies can be made.

The Wildlife and Countryside Act 1981 states that copies of the map and
statement, along with any modifying orders shall be available for inspection
within relevant districts or parishes, so far as appears practical. This may be
interpreted as paper copies or access to the electronic version at local
authority offices (e.g. divisional offices or libraries).

Some voluntary organisations like the Ramblers may request whole copies of
PRoW Definitive Maps to carryout systematic surveys of PROW. This is not
allowed under Section 44 of the FOIA Act. However, it is allowed under
section 47 of the CDPA. Section 2.1 to 2.1.3 of this guidance document will
apply to the request. Local authority officers with a PROW responsibility or
issuing officers must be certain that the request is legitimate. Local
authorities are encouraged to enter into contracts with groups wishing to
carryout systematic surveys. The MSA has provision for these tasks, see
section 6 below.

6. Contractors
Local authorities sometimes enter into a contract with outside individuals,
companies or organisations to act as statutory consultees, including
volunteers to handle PRoW tasks on their behalf. The MSA calls these
“Contractors” and allows the local authority to provide them with mapping
necessary to carry out the contract. Contractors must sign a licence
provided at Schedule 7 of Schedule 7 of the MSA to receive the PRoW
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Definitive Maps in order to undertake work on behalf of the local authority.
This licence sets out the copyright and use conditions for map data. The
local authority should ensure that any copyright created by the contractor as
a result of their work under the contract should be assigned back to the local
authority. The contractor may subcontract mapping material and works to
another contractor providing this is detailed in the contract.

All copies of the maps including original mapping products, updates, interim
drafts, working drawings and final versions, irrespective of the form, must be
returned to the local authority at the end of the contract. The contractor must
not retain copies of any of these products (except where the contract
provides for one copy to be retained for archive reference purposes) or take
copies or otherwise use them for any other purpose. The same licence
conditions apply to volunteer groups even when they undertake unpaid work
on behalf of the local authority.

7. Publishing of Maps
A local authority is entitled to publish Ordnance Survey mapping as
background to its own authority data in order to support the interpretation of
the subject. This is a normal use in accordance with business requirements
set out in the MSA. The local authority cannot use Ordnance Survey or
Ordnance Survey derived material in publications for financial gain unless
additional publishing licenses and royalties are specifically agreed
beforehand with Ordnance Survey. Such re-use is also prohibited under the
Re-use of Public Sector Information Regulations 2005 where an appropriate
licence has not been agreed.

8. Information Technology
Increasingly, the public can browse PRoW Definitive Map on local authority
web sites. This uses digital mapping held by the local authority and used in
accordance with the MSA which sets out 9 stipulations, two of which are that;

1. the maps must not be displayed without local authority data
simultaneously displayed over them, and

2. a local authority watermark be displayed on all mapping at scales of
1:10,000 or larger.

Kiosks and terminals that are a part of a local authority’s local area network
may be used to allow the public to browse PRoW Definitive Maps on screen,
although the electronic data must not be accessible.

9. Further Information
For further information or clarification, contact your local authorities Authority
Liaison Officer (ALO), an officer appointed by each authority to oversee the
MSA interests.
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10. Frequently Asked Questions.

Q1 A member of the public or a user group requests a copy of the
complete PRoW Definitive Map for their area. Can we supply the
map without breaking copyright?

A You must decide if the request is genuine. If the person just wants to
use the map solely as a reference when walking, then the answer is
no. They should be advised to buy an up to date commercially
available map of the area that shows PROW routes.
Extracts of the PRoW Definitive Map could be provided without
breaking copyright if the person has a specific interest in the PROW,
for example if they are a landowner or if they are seeking clarification
as to the exact line of a route.
There are no restrictions in the area of mapping to be provided but the
area provided should be limited to the area of interest. See section
2.1 of this guide for further advice.
In some circumstances, it may be acceptable to provide a whole copy
of the PRoW Definitive Map. If the request for the map is say for a
systematic survey by the Ramblers, or an individual then this would be
acceptable. In this instance, local authorities could work in
partnership and use contract arrangements to ensure copyright is
maintained. See sections 5 and 6 of this guide for further advice.

Q2 A member of the public or a user group requests a copy of a
PROW order. Can we supply the order without breaking
copyright?

A Yes. As long as the order plan is correctly marked with the applicable
copyright acknowledgement. See section 2.1.1. of this guide for
further advice.

Q3 I need to provide documents for a Public Enquiry or a council
committee. Can I do this without breaking copyright?

A Yes. Extracts can be used in reports and evidence bundles without
breaching copyright. There are no limits on the size or numbers of
extracts. However, they must be limited to what is required for the
purposes of the enquiry or committee and display the applicable
copyright acknowledgement. See sections 2.1.3 and 2.3 of this guide
for further advice.

Q4 Can we charge for the supply of maps?
A Yes, an administrative charge can be made to cover administration

and material costs in some circumstances, supplying copies from a
library or archive is one such example. It is up to each local authority
to decide how much this should be.

Q5 A member of the public or a user group requests copies of
Ordnance Survey mapping without additional information drawn
on them. Can we supply the map without breaking copyright?

A Under fair dealing, small extracts of Ordnance Survey mapping can be
provided through libraries normally for an administrative fee. If the
request is for a large area, then the mapping cannot be supplied as it
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is reasonably available to the requestor from other sources i.e. high
street shops etc. If the individual or user group is doing work for the
authority then mapping can be supplied once a contractor licence has
been signed. See sections 2.2 and 6. of this guide for further advice.

Q6 A member of the public or user group requests copies of the
‘working copy PRoW Definitive Map’. Can we supply the map
without breaking copyright?

A Generally, the answer is no. Whole copies cannot be provided unless
the individual or user group is working as a contractor for the authority.
Extracts may be provided as part of the MSA licensing agreement,
subject to size and copyright acknowledgements. If the request is
made under the FOIA Ordnance Survey insists that the maximum
extract size should be limited to A4 or failing this, it should be limited
to the area of interest. However, if there is an insistence in the
request that the whole map should be provided then the position is not
clear. In the first instance the local authority, Authority Liaison Officer
should be consulted in these cases.

Q7 Can I copy and send Ordnance Survey maps to colleagues within
the Local Authority?

A Yes, any form of copying and sending of Ordnance Survey information
within a local authority is permitted under the MSA as long as the
correct copyright acknowledgement is displayed. This copying is
limited to the Ordnance Survey products supplied within the MSA.
Some Ordnance Survey products in use in your authority may not
form part of the MSA and will have separate licence conditions. Your
Authority Liaison Officer will be able to help in these cases.

Q8 Can we supply copies of Ordnance Survey mapping to members
of the public to annotate for Section 147 and Section 31(6)
agreements?

A Plain Ordnance Survey map extracts cannot be supplied for this
purpose. However, authorities can provide Ordnance Survey map
extracts or PRoW Definitive Maps with additional information
displayed on them in order that the public can then annotate and
return. These maps will then form part of a statutory deposit and can
then be re-supplied to the member of the public who has an interest in
the land.

Q9 Can we supply order plans electronically to prescribed
consultees?

A Yes, but the maps must be watermarked if the scale is a larger scale
than 1:10,000 and must be supplied in a raster format. The maps should
have the appropriate copyright acknowledgement. See section 2.1.2 of
this guide for more information. Prescribed consultees can make
additional copies of the orders and associated plans but only to use as
part of the consultation. A covering email indicating that the order plan is
supplied solely for the purposes of the consultation and can only be used
and copied for that purpose is recommended.
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HYPERLINKS 

In this document (link) refers to a hyperlink to an internet site where the publication is available: any 
other similarly-formatted text refers is a link to elsewhere in the document (e.g. Abbreviations). 

CONTENTS 

New section 14.2A on coastal access legislation in England 

• 14.2A.1 The framework of the legislation 

• 14.2A.2 Definitions used in the legislation or this text 

• 14.2A.3 The coastal access duty 

• 14.2A.4 The coastal access scheme 

• 14.2A.5 Coastal route reports 

• 14.2A.6 Coastal margin and excepted land 

• 14.2A.7 Liability and exclusions or restrictions on the right of access 

• 14.2A.8 The coast, estuaries and ferries 

• 14.2A.9 Coastal erosion 

• 14.2A.10 Alternative routes and temporary diversions 

• 14.2A.11 Establishment and maintenance of the coastal route 

• 14.2A.12  Progress with creating the English Coastal Path 

Relevant parts of the following legislation (as amended): 

• National Parks and Access to the Countryside Act 1949 

Includes current versions of sections 51-55 (pp 410-413 of the book). 

• Occupiers' Liability Act 1957 

Current versions of the provisions at pp 417-418 of the book. 

• Occupiers' Liability Act 1984 

Current versions of the provisions at pp 565-567 of the book. 

• Countryside and Rights of Way Act 2000 

Includes the whole of Part 1, incorporating current versions of the provisions in Part I (sections 1 to 
23) at pp 658-660 of the book and Schedules 1 and 2 (pp 670-673). 

• Marine and Coastal Access Act 2009 

• The coastal margin order (Access to the Countryside (Coastal Margin) (England) Order 2010) 

Version 6 – 7 July 2021 

Changes have been made to reflect progress with the English Coastal Path in various areas, see table 
on pages 11 to 13, and to bring the legislative provisions on pages 14 onwards up to date. 
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ABBREVIATIONS 

Abbreviations are as listed at page liii of the book, with the addition of: 

CMO 2010 or ‘the coastal margin 
order’  

Access to the Countryside (Coastal Margin) England Order 
2010 SI 2010 No 558 (link) 

‘the 2000 Act’ Countryside and Rights of Way Act 2000 (link) 

MACA 2009 or ‘the 2009 Act’ Marine and Coastal Access Act 2009 (link) 

NE Natural England 

‘the reports regulations’ Coastal Access Reports (Consideration and Modification 
Procedure) (England) Regulations 2010 SI 2010 No 1976 
(link) 

SoS Secretary of State for Environment, Food and Rural Affairs 

 

14.2A Coastal access legislation in England 

14.2A.1 The framework of the legislation 

Legislation to provide for increased coastal access in England was introduced by MACA 2009. Sections 
296-301 define a new coastal access duty applying to NE and the SoS; require NE to produce a scheme 
setting out the way it will implement the duty; and define what is meant by the coast. The legislation is a 
combination, with variations, of previous legislation providing for long-distance routes (see chapter 15.3) 
and access to open country and registered common land (see chapter 14.2). The intention is that there 
will be an English coastal long-distance route, associated with which will be a coastal margin of land to 
which the right of access on foot will apply; the extent of both will be defined in coastal route reports. 
Schedule 20 to the 2009 Act provides for the establishment and maintenance of the English coastal route.  

The 2009 Act amends other Acts. NPACA 1949 ss 55A-55J and Sch 1A (added by the 2009 Act) deal 
with the production by NE of reports on the coastal route and associated coastal margin. The reports 
regulations deal with the procedure for coastal route reports, which are open to objections and 
representations, and have to be approved by the SoS. 

CRWA 2000 and the Occupiers' Liability Act 1984 are amended to apply also to coastal margin, which 
is defined in the coastal margin order. 

14.2A.2 Definitions used in the legislation or this text 

 

 

Term Legislation Definition (terms in italics have their own 
definitions in the table) 

Access authority CRWA 2000 s 1(2) as applied 
by NPACA 1949 s 55J 

See 14.4. 

Access land CRWA 2000 s 1(1) The land (including coastal margin, but 
excluding any land which is excepted land) to 
which the  2000 Act provides a right of access 
on foot. 

http://www.legislation.gov.uk/uksi/2010/558/contents/made
http://www.legislation.gov.uk/ukpga/2000/37/contents
http://www.legislation.gov.uk/ukpga/2009/23/part/9
http://www.legislation.gov.uk/uksi/2010/1976/contents/made
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Term Legislation Definition (terms in italics have their own 
definitions in the table) 

Admissible objection NPACA 1949 Sch 1A paras 3 
and 18 

An objection to a coastal access report that is- 

(a) made in accordance with the 
requirements of the regulations; and 

(b)  objects on the grounds that the 
proposals fail to strike a fair balance for one or 
more of the reasons set out in para 3(3) and 
states the reasons for so arguing. 

Affected land 

  

  

NPACA 1949 s 55J In relation to proposals in a coastal access report, 
land over which the ordinary route or an 
alternative route passes, any other land which is 
coastal margin or an alternative route strip but not 
excepted land. 

Alternative route NPACA 1949 s 55C A route to operate as a diversion from the 
ordinary route. 

Alternative route 
strip 

NPACA 1949 s 55J Land which would become coastal margin 
during the operation of the alternative route. 

Appointed person NPACA 1949 Sch 1A para 
4(2) 

The person appointed by the SoS to whom 
any objections to a coastal access report must be 
referred. 

Coastal access duty MACA 2009 s 296(1) as 
applied by NPACA 1949 s 55J 

The duty imposed on NE and the SoS to 
provide an English coastal route and associated 
coastal margin. 

Coastal access report NPACA 1949 Sch 1A para 1 A report submitted by NE to the SoS under 
NPACA 1949 s 51 pursuant to the coastal access 
duty. 

Coastal margin CRWA 2000 s 1(2) Land of a description specified in Article 3 of 
the coastal margin order. 

Coastal route strip CRWA 2000 Sch 1 para 14(1) Land over which the line of an approved 
section of the English coastal route, or an official 
alternative route passes and land adjacent to and 
within 2 metres either side of such a line 
unless the approved proposals identify a 
physical feature as the boundary of the coastal 
route strip at that point. 

English coastal route NPACA 1949 s 55J The route secured pursuant to the coastal access 
duty. 

Excepted land CRWA 2000 Part 1 as applied 
by NPACA 1949 s 55J 

Land over which the right of access does not 
apply. 
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Term Legislation Definition (terms in italics have their own 
definitions in the table) 

Fair balance NPACA 1949 Sch 1A para 
1(b) and 18 

A fair balance between the interests of the 
public in having rights of access over land and the 
interests of any person with a relevant interest in 
the land. 

Local access forum NPACA 1949 s 55J A local access forum established under CRWA 
2000 s 94. 

Official alternative 
route 

NPACA 1949 s 55J An alternative route contained in approved 
proposals. 

Ordinary route NPACA 1949 s 55C The usual route of the English coastal route. 

Owner (of land) NPACA 1949 s 55J The person who holds an estate in fee simple 
absolute in possession in the land. 

Relevant alternative 
modifications 

NPACA 1949 Sch 1A paras 
6(3) and 18 

Modifications that NE may be required by the 
appointed person to include in its comments on 
an objection to a coastal access report (unless it 
considers that there are no such 
modifications). 

Relevant coastal 
margin 

NPACA 1949 s 55J In relation to proposals in a coastal access report, 
either: 

(a)  land which would become coastal margin 
if proposals were to be approved without 
modification; or 

(b)  where proposals have been approved, 
land which thereby becomes coastal margin; 

in each case disregarding the alternative route 
strip in relation to any official alternative route. 

Relevant documents NPACA 1949 Sch 1A paras 
9(3) and 18 

Documents (as specified by para 9(3)) that the 
SoS must send to the appointed person. 

Relevant interest in 
land 

NPACA 1949 s 55J(2); MACA 
2009 s 297(4) 

A person has a relevant interest in land if the 
person- 

(a) is the owner; 

(b) holds a term of years absolute in the land; 

(c) is in lawful occupation of the land 

Right of access CRWA 2000 s 2 The right of access on foot to the coastal 
margin. 

Temporary route NPACA 1949 s 55I A temporary diversion specified by NE under 
a direction given when a direction has been 
given by NE or the SoS excluding the right of 
access over the ordinary route or any alternative 
route. 
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14.2A.3 The coastal access duty 

The coastal access duty1 requires NE and the SoS so to exercise their functions as to achieve two 
objectives: 

(i) To provide a route for the whole of the English coast which— 

 (a)  consists of one or more long-distance routes along which the public are enabled to make 
recreational journeys on foot or by ferry, and 

 (b)  (except to the extent that it is completed by ferry) passes over land which is accessible to the 
public. 

(ii)  In association with that route, to provide a margin of land along the length of the English coast 
that is accessible to the public for the purposes of its enjoyment by them in conjunction with that 
route or otherwise, except to the extent that the margin of land is relevant excepted land. 

The duty may be discharged in stages, and within such timescale as appear to NE and the SoS to be 
appropriate.2 

Land is regarded3 as accessible to the public if it is either: (a) land to which there is access under CRWA 
2000 (as amended by MACA 2009); (b) land to which there is access under other provisions as defined 
by CRWA 2000 s 15; or (c) excepted land to which there is access by virtue of any enactment or rule of 
law (for example a highway). 

In discharging the coastal access duty, NE and the SoS must;4 

(i) have regard to— 

 (a)  the safety and convenience of those using the English coastal route; 

 (b)  the desirability of that route adhering to the periphery of the coast and providing views of the 
sea; and 

 (c) the desirability of ensuring that so far as reasonably practicable interruptions to that route are 
kept to a minimum. 

(ii)  aim to strike a fair balance between the interests of the public in having rights of access over land 
and the interests of any person with a relevant interest (see 14.2A.2 —  definitions) in the land.  

The provisions are applied to the Crown and Crown land, including land which the monarch owns 
privately rather in right of the Crown.5 

14.2A.4 The coastal access scheme 

NE must6 prepare a scheme setting out the approach it will take when discharging the coastal access duty. 
Such a scheme must be approved by the SoS. An initial scheme was approved on 23 March 2010. NE 
may revise a scheme and must do so at least once within three years of the approval of the initial scheme.7 
A revised scheme was approved in July 2013 (link). 

14.2A.5 Coastal route reports 

NE may prepare a coastal route report under the framework set out in NPACA 1949 s 51 for long-
distance routes regardless of whether the criteria specified in s 51 are satisfied.8 The proposed route in a 

 
 

1 MACA 2009 s 296. 
2 Section 296(4). 
3 Section 296(5). 
4 MACA 2009 s 297. 
5 MACA 2009 s 308. 
6 MACA 2009 s 298. 
7 MACA 2009 s 299. 
8 NPACA 1949 s 55A. 

http://publications.naturalengland.org.uk/publication/5327964912746496
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coastal route report may include part of an existing long-distance route.9 If NE considers that any 
preliminary activity is necessary prior to the preparation of a report, it must consider whether it would 
be appropriate for the access authority to carry out that work, and if it does so, takes all reasonable steps 
to conclude an agreement with the access authority.10 

The procedure for publicising reports is set out in NPACA 1949 Sch 1A, supplemented by the coastal 
reports regulations. A report has to be advertised, and notice given to specified persons.11 A right of 
objection is given to persons with a relevant interest,12 but restrictions are placed on what is an admissible 
objection. The meaning of ‘relevant interest’ was considered in the hearings on objections to NE's 
Weymouth Bay proposals. The appointed person considered that people who had a private right of access 
along a track proposed to be followed by the route had a ‘relevant interest’. The SoS disagreed.13 NE 
must send a copy of any objection to the SOS, who in turn must refer the objection to an appointed 
person.14 The appointed person must determine whether the objection is an admissible objection and 
notify the objector, NE and the SoS.15 NE must comment on admissible objections and may suggest 
alternatives.  

Other people may make representations (but not objections) to NE.16 NE must send these (or in some 
cases a summary) to the SoS with its comments.17 Where an objection is determined to be an admissible 
objection, the SOS must send specified documents to the appointed person18: these include any 
representations relevant to the objection. The appointed person must determine whether the proposals 
strike a fair balance19 and report to the SoS:20 the report may propose modifications. The appointed 
person may require NE or the SOS to provide information, and may hold an inquiry or hearing.21 Before 
making a determination under s 52, the SoS must consider the report and any objections and 
representations.22 After making a determination, due notice must be given by the SoS.23 The reports 
regulations amplify these provisions, and should be read with them. Defra has published guidance on the 
SoS's decision-making process, including the consideration of representations and objections (link). 

The provisions in the 1949 Act for subsequent variation of an approved report are applied with 
variations.24 

14.2A.6 Coastal margin and excepted land 

Coastal margin 

The coastal margin order25 defines land as coastal margin (to which the right of access on foot in CRWA 
2000 will apply unless the land is excepted land) as being land in one or more of the following categories: 

• Land crossed by the line of an approved section of the coastal route, or land which is adjacent to and 

 
 

9 Section 55A(2). 
10 Section 55A(3)-(5). 
11 Sch 1A para 2. 
12 Para 3. 
13 But because the appointed person had determined the objection as admissible, the SoS nevertheless considered that person’s 

recommendations and accepted that the route should be modified in accordance with them. 
14 Para 4. 
15 Para 5. 
16 Para 7. 
17 Para 8. 
18 Para 9. 
19 Para 10. 
20 Para 11. 
21 Paras 12 and 13. 
22 Para 16. 
23 Para 17. 
24 Section 55H. 
25 Article 3. 

https://www.gov.uk/guidance/england-coast-path-comment-on-a-proposed-new-stretch
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within 2 metres either side of that line, and land which is seaward of a line of an approved section of 
the coastal route and which lies between the 2 metre seaward side of the land and the seaward 
extremity of the foreshore (i.e. including any beach), provided that the land in these categories, taken 
as a whole, is coastal land (i.e. presumably excluding any length of the coastal route that runs inland, 
e.g. to a river crossing point). 

• Land which is on the landward side of the line of an approved section of the coastal route, which is 
foreshore, cliff, bank, barrier, dune, beach or flat, or which is land of any other kind treated by CRWA 
2000 s 15 as being accessible to the public apart from that Act, provided that the land in these 
categories, taken as a whole, is coastal land. 

• Land crossed by the line of an official alternative to the coastal route, or land which is adjacent to 
and within 2 metres either side of that line, at the time when that alternative is in operation. 

• Land crossed by the line of a temporary route for the coastal route, or land which is adjacent to and 
within 2 metres either side of that line to the extent that the landowner has agreed to that route (under 
NPACA 1949 s 55I(4)(d)). 

Where the approved proposals provide for the route to be varied in case of erosion (see 14.2A.8), the 
reference to the line of an approved section for the purpose of defining coastal margin is a reference to 
the line as it has effect from time to time in accordance with the approved proposals.26 

The landward boundary of the coastal margin may be varied from the above definition where the 
approved proposals contain a provision27 for the landward boundary to coincide with a physical feature, 
regardless of whether the effect is to include or exclude land as coastal margin, e.g. the effect might be 
to create a route narrower than 4m wide.28 Similarly, where the approved proposals provide for either the 
landward or seaward boundary to coincide with a physical feature,29 that boundary takes precedence over 
the definition in the coastal margin order.30 

CRWA 2000 was amended as follows: 

• s 1 was amended to extend the definition of access land to include coastal margin, and the definition 
of open country to exclude coastal margin. 

• the definition in s 2 of ‘relevant statutory prohibition’ (which overrides the right of access) was 
amended to apply to any enactment, including local or private Acts, in the case of coastal margin.  

• s 3 was amended so that it applies only to Wales, i.e. the Welsh Assembly Government continues to 
have a power to make an order extending the open country definition to apply to the coast. 

• a new s 3A gives the Secretary of State power to make the coastal margin order in respect of land in 
England. It also provides for when land specified in a coastal route report as being coastal margin 
becomes subject to CRWA provisions regarding right of access.  

• s 10 was not amended but the effect of the exclusion of coastal margin from the definition of ‘open 
country’ in s 1 means that on a review of the statutory map (see chapter 14.2.6) land which is shown 
as open country but has since become coastal margin will have to be excluded.  

• the power in s 16 to dedicate land as access land has been extended to allow dedication of land as 
coastal margin if it is coastal margin or land adjacent to it.  

• s 19 was amended so that NE as well as the access authority has power to erect notices on coastal 

 
 

26 Article 4. 
27 Under NPACA 1949 s 55D(2)(a). 
28 Article 5. 
29 Under section 55D(2)(b). 
30 Article 7. 
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margin.  

• s 20 was amended to require NE to inform people that rights conferred on coastal margin don't affect 
other rights that may exist.  

• s 21 was amended to make NE the relevant authority for coastal margin, with power to delegate to a 
national park authority or the Forestry Commission.  

Excepted land 

The provisions in CRWA 2000 Sch 1 Part 1 relating to excepted land (see chapter 14.2.7) are applied also 
to coastal margin, but with the following amendments: 

• arable land, golf courses, regulated caravan or camping sites and burial grounds are not excepted land 
when they form part of a coastal route strip31 (i.e. the coastal route can run through these types of 
land, but there will be no adjacent coastal margin); 

• land within 20 metres of a dwelling, flood and sea defence works, land within 20m of a building used 
for housing livestock and land habitually used for the training of racehorses are not excepted land 
when they are coastal margin;32 

• land which is both coastal margin and either;  

(a) a highway (including a footpath, bridleway or restricted byway) or  

(b) is, or forms part of, a school playing field or is used or otherwise occupied for the purposes of a 
school  

is excepted land.33 

The approved proposals may include a provision for the boundary of excepted land to be defined by 
reference to a physical feature, and where the boundary is so defined, that takes precedence over the 
definitions in Sch 1.34 

14.2A.7 Liability and exclusions or restrictions on the right of access 

Liability 

The application of the Occupiers’ Liability Act 1957 (see chapter 14.2.17) to land to which the right of 
access under CRWA 2000 applies applies also to coastal margin by virtue of the application of the 2000 
Act. The Occupiers’' Liability Act 1984 is, however, amended35 so that its application to the 2000 Act 
where land is coastal margin refers to risk resulting from the existence of any physical feature, whether 
of the landscape or otherwise. The liabilities of NE and the SoS are also restricted in respect of their 
preparation or approval of coastal access reports, or, in the case of NE, erecting, or failing to erect, signs 
or notices, or failing to exclude or restrict access.36 

Exclusions or restrictions on the right of access 

The general restrictions in CRWA 2000 Sch 2 on the right of access (see chapter 14.2.3) apply also to 
coastal margin, except that Sch 2 has been amended to protect permitted fishing-related conduct; to 
exclude coastal margin from the summer restriction on dogs, but apply different rules to dogs on coastal 
margin; and exclude from right of access anyone obstructing user of coastal route.37 

As indicated above, a report prepared under NPACA 1949 s 55D report may set out proposals for the 

 
 

31 Paras 1, 7, 13A, 13C. 
32 Paras 2, 8(a), 10, 12. 
33 Paras 13B, 13D. 
34 NPACA 1949 s 55D(2)(c), CRWA 2000 Sch 1 para 14(2). 
35 Section 1(6AA). 
36 MACA 2009 s 305. 
37 Paras 1(2) and 1(30, 6A and 6B. 
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boundaries of coastal margin, or of excepted land, to coincide with a physical feature. Such a report must 
also contain a map and a description of the landward boundary, and such proposals (if any) that NE 
considers appropriate for restrictions on access. NE must consult prior to preparing the report. Where 
proposals for restrictions on access are included in the approved proposals NE must make directions in 
accordance with the approved proposals.38 

CRWA 2000 was also amended as follows: 

• s 22 was amended so that owners and other 'entitled persons' may not exclude access (see chapter 
14.2.15) on coastal margin.  

• s 23 was amended so that owners may not restrict the use of dogs on coastal margin.  

• s 24 was amended so that the relevant authority (see chapter 14.2.16) can make a land management 
direction on coastal margin without an application, and can authorise a specified person to handle 
exclusions or restrictions.  

• s 25 was amended to limit its application to coastal margin and the approved coastal route. 

• a new s 25A was added to give the relevant authority power to exclude or restrict access to salt marsh 
or flat for reasons of unsuitability for public access.  

• s 26 was amended to give the relevant authority power to delegate a decision to a specified person.  

• the existing provisions in s 27 requiring consultation with the local access forum and a review in 
certain cases were extended to apply to the new s 25A except where the direction was made in 
accordance with approved proposals.  

• s 31 was amended to restrict its application to coastal margin. 

Defra has issued new guidance, or revised existing guidance issued under CRWA 2000, in respect of 
matters such as restrictions and dedication of land (link). 

14.2A.8 The coast, estuaries, and ferries 

What constitutes ‘the coast’ is defined by the 2009 Act39 as the coast of England adjacent to the sea, and 
including the coast of any English islands in the sea, other than excluded islands. An island is excluded if 
it is neither accessible on foot (by causeway or the foreshore) at least some of the time nor specified by 
order made by the SoS. The SoS may make such an order only if satisfied that the coast of the island is 
of sufficient length to enable the establishment of one or more long-distance routes along its length 
capable of affording the public an extensive journey on foot.40 As with other legislation (e.g. WCA 1981) 
the 2009 Act does not apply to the Isles of Scilly, but may be applied with or without amendments, by 
order made by the SoS.41 In July 2014 Parliament approved an order to extend the provisions to the Isle 
of Wight with effect from 1 October 2014.42 

Further provision is made where the coast is interrupted by a river estuary.43 In such cases NE may 
exercise its functions as if the references in the coastal access provisions to the sea included the relevant 
upstream waters of the river. These are defined as either the waters from the seaward limit of the estuarial 
waters of the river upstream to the first public foot crossing, or, if NE so decides, the waters from the 
seaward limit of the estuarial waters of the river upstream to such limit, downstream of the first public 
foot crossing, as may be specified by it. Criteria are specified for NE's decision-making in such cases.44 A 

 
 

38 NPACA 1949 s 55F. 
39 Section 300. 
40 Subsection (5). 
41 Section 307. 
42 The English Coast (Isle of Wight) Order 2014 SI 2014 No 1940 (link). 
43 Section 301. 
44 Subsection (4). 

https://www.gov.uk/guidance/open-access-land-management-rights-and-responsibilities
https://www.legislation.gov.uk/uksi/2014/1940/contents/made
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public foot crossing is a bridge or tunnel over or through which the public have a right of way, or right 
of access, on foot. The reports produced by NE for stretches (see list in 14.2A.12 below) illustrate how 
NE has applied the criteria in different cases. 

In relation to ferries, the existing provision45 enabling a highway authority to provide a ferry for the 
purpose of a long-distance route is extended so that an authority may also provide a ferry as part of the 
English coastal route even if the approach to the ferry is not a highway.46 The coastal route may utilise a 
ferry that only runs at certain times.47 

14.2A.9 Coastal erosion  

If NE considers that a length of coastal route part will pass through an area that is or may be (a) subject 
to significant coastal erosion or encroachment by the sea, or (b) subject to significant physical change 
due to other geomorphological processes, the coastal route report may propose that the route be 
determined at any time as provided for in the proposals, rather than as shown on the map.48 However 
the map must show the line of the route at the time of preparation of the report. The report may provide 
for the route to be determined by reference to the edge of a cliff or boundary of a field (as it exists from 
time to time). 

14.2A.10 Alternative routes and temporary diversions 

The coastal route report may contain provision for official alternative routes to be identified either to 
provide an alternative at times of known restrictions or in response to high tide, flooding or erosion.49  

A temporary diversion of the coastal route, or an official alternative route, may be given by direction 
by NE when either NE or the SoS restricts or excludes access.50 Such a temporary diversion can only be 
over a highway or existing access land unless the owner of the land concerned has agreed to it. 

14.2A.11 Establishment and maintenance of the coastal route 

Provisions for establishment and subsequent maintenance are set out in the 2009 Act.51 NE and the 
access authority are given powers to enter into agreements with owners or occupiers for the carrying out 
of works of type defined by sub-para (3).52 The agreement can provide for which party carries out the 
works, and for the contracting authority to pay for them. The contracting authority has default powers 
where an owner or occupier fails to comply with an agreement, and reserve powers, where agreement 
cannot be reached, for NE or access authority to undertake works after giving notice, subject to a right 
of appeal to the SoS.53 NE has power to fund works, or works under CRWA 2000 on section 15 route 
land (see below).54 However there does not appear to be any duty on NE, or any other party, to maintain 
the coastal route, other than the existing duty on a highway authority to maintain any highway 
maintainable at public expense over which the route passes. 

NE may erect and maintain signs, after consulting owner and occupier, and may delegate that power 
to the access authority, but the power may not be exercised on a pavement (footway) or on a way that is 
a public right of way for mechanically-propelled vehicles.55 NE has power to remove, or contribute to 

 
 

45 In NPACA 1949 s 53. 
46 NPACA 1949 s 55G. 
47 MACA 2009 s 296(7). 
48 NPACA 1949 s 55B. 
49 NPACA 1949 s 55C. 
50 NPACA 1949 s 55I. 
51 MACA 2009 Sch 20. 
52 Para 2, with the nature of works specified in sub-para (3). 
53 Paras 3 and 4. 
54 Para 5. 
55 Para 6. 
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cost of removing signs erected under previous provisions or provisions for signing boundaries.56 There 
is a power of entry for a person authorised by NE, or in some instances the access authority, for a range 
of purposes.57 

Where the coastal route crosses land which is regarded as accessible to the public under CRWA 2000 
s 15, Sch 20 to the 2009 Act applies the means of access provisions in the 2000 Act (see chapter 14.2.21) 
to that land.58  

14.2A.12 Progress with creating the English Coastal Path 

The table below and on the following pages lists those areas for which a report has been issued by Natural 
England. Preparatory work is under way in additional areas, for details see the list at the end of the table 
and the NE website (link). 

Stretch (anti-clockwise from North 
Somerset) (Numbers refer to NE 
stretches as shown on overall progress 
map at 7/7/2021 - link) 

Report 
published 

Secretary of 
State’s 
decisions 

Right of access 
commenced 

1 Aust to Brean Down 25/07/2019 9/7/2020 (part)  

2 Brean Down to Minehead  
 variation report 

17/10/2013 
24/9/2015 

10/7/2014 
15/1/2016 

14/3/2016 
SI 2016 No 213 

3 Minehead to Combe Martin 20/06/2017   

4 Combe Martin to Marsland Mouth 15/01/2020 13/1/2021 (part)  

5 Marsland Mouth to Newquay 09/10/2019 9/7/2020 (part) 
7/7/2021 
(remainder) 

 

6 Newquay to Penzance 20/06/2019 6/3/2020 (part) 
18/8/2020 
(remainder) 

 

7 Penzance to St Mawes 19/09/2019 23/4/2020 (part)  

8 St Mawes to Cremyll 20/06/2019 6/3/2020 (part) 
23/4/2021 
(remainder) 

 

9 Cremyll to Kingswear 15/01/2020 13/1/2021 (part)  

10 Kingswear to Lyme Regis 30/03/2017   

11 Lyme Regis to Rufus Castle 01/07/2015   

12 Rufus Castle to Lulworth  22/03/2011 26/1/2012 29/6/2012 
SI 2012 No 1559 

14 Kimmeridge to Highcliffe 14/06/2017   

15 Highcliffe to Calshot 14/03/2018   

16 Calshot to Gosport 17/06/2019 23/1/2020 (part)  

18 Isle of Wight: Wootton Bridge to the 
Medina 

18/3/2020    

19 Gosport to Portsmouth 20/06/2019 23/1/2020 (part)  
 

 
 

56 Para 8. 
57 Para 9. 
58 Para 1. 

https://www.gov.uk/government/collections/england-coast-path-improving-public-access-to-the-coast
https://www.gov.uk/government/collections/england-coast-path-improving-public-access-to-the-coast
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Stretch (anti-clockwise from North 
Somerset) (Numbers refer to NE 
stretches as shown on overall progress 
map at 7/7/2021 - link) 

Report 
published 

Secretary of 
State’s 
decisions 

Right of access 
commenced 

20 Portsmouth to South Hayling Island 
     modifications proposed 

19/07/2017 
10/3/2021 

  

21 South Hayling Island to East Head 03/10/2019 9/7/2020 (part)  

22 East Head to Shoreham 27/09/2017   

23 Shoreham to Eastbourne 27/09/2018 19/12/2019  

24 Eastbourne to Camber 27/02/2020   

25 Camber to Folkestone 19/9/2014 1/9/2015 18/7/2016 
SI 2016 No 669 

26 Folkestone to Ramsgate 28/10/2013 5/3/2015 18/7/2016 
SI 2016 No 669 

27 Ramsgate to Whitstable 01/03/2015 1/12/2016  

28 Isle of Sheppey 22/01/2020 12/11/2020 
(part) 

 

29 Whitstable to Iwade 21/06/2017 13/1/2021  

30 Iwade to Grain 15/01/2020 18/8/2020 (part) 
12/11/2020 
(part) 

 

31 Grain to Woolwich 05/06/2019 23/1/2020 (part) 
23/4/2020 
(remainder) 

 

32 Tilbury to Southend 27/02/2020 12/11/2020  

33 Southend to Wallasea Island 16/10/2019 23/4/2020 (part)  

34 Wallasea Island to Burnham-on-Crouch 29/01/2020 23/4/2021 (part)  

35 Burnham-on-Crouch to Maldon 19/07/2017 7/7/2021  

36 Maldon to Salcott 30/03/2017 25/1/2018 30/6/2021 
SI 2021 No 769 

37 Mersea Island 28/06/2017   

38 Salcott to Jaywick 14/10/2020 23/4/2021 (part)  

39 Jaywick to Harwich 16/08/2017 7/7/2021  

40 Harwich to Shotley Gate 22/01/2020   

41 Shotley Gate to Felixstowe Ferry 15/01/2020 13/1/2021 (part)  

42 Felixstowe Ferry to Bawdsey 9/12/2020   

43 Bawdsey to Aldeburgh 3/2/2021   

44 Aldeburgh to Hopton-on-Sea 29/01/2020   

45 Hopton-on-Sea to Sea Palling 29/09/2014 1/9/2015 23/10/2016 
SI 2016 No 966 

46 Sea Palling to Weybourne 22/07/2013 15/4/2014 11/12/2014 
SI 2014 No 3128 

47 Weybourne to Hunstanton 21/03/2018   

48 Hunstanton to Sutton Bridge 25/11/2020   

https://www.gov.uk/government/collections/england-coast-path-improving-public-access-to-the-coast
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Stretch (anti-clockwise from North 
Somerset) (Numbers refer to NE 
stretches as shown on overall progress 
map at *** - link) 

Report 
published 

Secretary of 
State’s 
decisions 

Right of access 
commenced 

49 Sutton Bridge to Skegness 25/01/2018   

50 Skegness to Mablethorpe 24/03/2017 27/11/2017 26/2/2019 
SI 2019 No 173 

51 Mablethorpe to Humber Bridge 12/5/2021   

52 Humber Bridge to Easington 12/5/2021   

53 Easington to Filey Brigg 28/02/2018   

54 Filey Brigg to Newport Bridge 26/03/2015 22/12/2015 20/7/2016 
SI 2016 No 670 

55 Newport Bridge to North Gare 23/03/2016 1/7/2016 17/9/2019 
SI 2019 No 1204 

56 North Gare to South Bents 17/12/2012 18/7/2013 11/4/2014 
SI 2014 No 846 

57 South Bents to Amble 24/03/2017 27/11/2017 25/7/2018 
SI 2018 No 815 

58 Amble to Bawburgh 31/07/2019 6/3/2020 (part) 
9/7/2020 
(remainder) 

 

59 Bamburgh to Scottish Border 15/01/2020 12/11/2020 
(part) 

 

60 Gretna to Allonby 01/07/2016   

61 Allonby to Whitehaven 17/12/2012 16/7/2013 11/4/2014 
SI 2014 No 851 

62 Whitehaven to Silecroft 
 variation reports 
 VR2 Coulderton to Nethertown 
 VR6 Drigg 
 VR7 Nethertown to Sellafield 
 VR9  Calder to Seascale 

15/10/2014 
 
1/8/2018 
18/8/2018 
26/6/2019 
17/2/2021 

1/9/2015 
 
19/12/2019 
6/3/2020 
23/1/2020 

 

63 Silecroft to Silverdale 08/01/2020 12/11/2020 
(part) 

 

64 Walney Island 01/09/2016 27/3/2017 11/2/2020 
SI 2020 No 140 

65 Silverdale to Cleveleys 08/01/2020 13/1/2021 (part)  

66 Cleveleys to Pier Head Liverpool 7/10/2020 23/4/2021 (part)  

67 Pier Head Liverpool to Welsh Border 16/12/2020 7/7/2021 (part)  

 
At 7/7/2021, no reports have been published for the following stretches : 13 Lulworth Cove to 
Kimmeridge Bay; 17 Isle of Wight – East Cowes to Wootton Bridge. 
  

https://www.gov.uk/government/collections/england-coast-path-improving-public-access-to-the-coast
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NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT 
1949 (c. 97) 

51.  General provisions as to long-distance routes 
(1) Where it appears to Natural England, as respects any part of England, that the public should be enabled to 

make extensive journeys on foot or on horseback or on a bicycle not being a mechanically propelled vehicle 
along a particular route, being a route which for the whole or greater part of its length does not pass along 
roads mainly used by vehicles, Natural England may prepare and submit to the Minister a report under this 
section. 

(2) A report under this section shall contain a map showing the route, defining those parts thereof over which 
there exists a public right of way, and indicating in each case the nature of that right; and the report shall set 
out such proposals as Natural England may think fit— 

 (a) for the maintenance or improvement of any highway along which the route passes and which is a 
public path, a restricted byway or a way shown in a definitive map and statement as a restricted byway 
or byway open to all traffic; 

 (b) for the provision and maintenance of such new public paths as may be required for enabling the public 
to journey along the route; 

 (c) for the provision and operation of ferries where they are needed for completing the route; and 

 (d) for the provision of accommodation, meals and refreshments along the route. 

(3) A report under this section may also include such recommendations as Natural England may think fit for 
the restriction of traffic on existing highways along which the route passes. 

(4) Before preparing a report under this section Natural England shall consult every National Park authority, 
joint planning board, county council, and county district council through whose Park or area the route 
passes; and it shall be the duty of every such authority, board or council to furnish to Natural England such 
information as Natural England may reasonably require for the purposes of the report. 

(5) A report under this section shall contain an estimate, in such form as the Minister may require, of the capital 
outlay likely to be incurred in carrying out any such proposals contained therein as are mentioned in 
subsection (2) of this section, of the annual cost of maintaining any existing highways falling within 
paragraph (a) of that subsection and any new public paths provided for by the proposals, and of the annual 
expenditure likely to be incurred by local authorities and National Park authorities in connection with the 
provision and operation of ferries, and the provision of accommodation, meals and refreshments, so far as 
those matters are provided for by the proposals. 

(6) In this section— 

 “definitive map and statement” has the same meaning as in Part III of the Wildlife and Countryside Act 
1981 

 “restricted byway” has the same meaning as in Part II of the Countryside and Rights of Way Act 2000. 

As amended by CA 1968 s 21, LGA 1972 Sch 30, EPA 1990 Sch 8 para 1(7), Environment Act 1995 Sch 10 para 2, 
Development Commission (Transfer of Functions and Miscellaneous Provisions) Order 1999 Sch 1 para 1(5), CRWA 2000 Sch 5 
para 12 and Sch 7 para 1 and NERCA 2006 Sch 11 para 10. 

Text: 14.2A.5, 15.3 p 393 

 
52.  Approval of proposals relating to a long distance route 
(1) On the submission to the Minister of a report under the last foregoing section, the Minister shall consider 

any proposals contained in the report under subsection (2) of that section and may either approve the 
proposals, with or without modifications, or reject the proposals: 

 Provided that where the Minister does not propose to approve the proposals as set out in the report he 
shall, before coming to a determination as to what action to take under this subsection, consult with Natural 
England and such other authorities and persons as he may think fit. 

(2) As soon as may be after the Minister determines under the last foregoing subsection either to approve any 
proposals, with or without modifications, or to reject them, he shall notify his determination to Natural 
England and to every National Park authority, joint planning board, county council and county district 
council whose Park or area is traversed by the route to which the report relates. 

(3) Proposals approved by the Minister under subsection (1) of this section, either as originally set out in the 
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report or as modified by the Minister, are hereinafter referred to as ‘approved proposals relating to long 
distance routes’. 

As amended by Environment Act 1995 Sch 10 para 2, Development Commission (Transfer of Functions and Miscellaneous 
Provisions) Order 1999 Sch 1 para 1(5) and NERCA 2006 Sch 11 para 10. 

Text: 15.3 p 393 

 
53.  Ferries for purposes of long distance routes 
(1) Where approved proposals relating to a long distance route include proposals for the provision and 

operation of a ferry, the authority who are the highway authority for either or both of the highways to be 
connected by ferry— 

 (a) shall have power to provide and operate the ferry and to carry out such work and do all such things as 
appear to them expedient for the purpose of operating the ferry; 

 (b) may agree with any person or body of persons for the provision and operation of the ferry by him or 
them and for the making by the highway authority of such contributions as may be specified in the 
agreements: 

 Provided that nothing in this subsection shall— 

 (i) be construed as conferring on such an authority an exclusive right to operate a ferry; 

 (ii) authorise the doing of anything which, apart from this subsection, would be actionable by any person 
by virtue of his having an exclusive right to operate a ferry, unless he consents to the doing thereof; 

 (iii) authorise the doing of anything on land, or as respects water over land, in which any other person has 
an interest, if apart from this subsection the doing thereof would be actionable at his suit by virtue of 
that interest and he does not consent to the doing thereof; 

 and before carrying out any work in the exercise of powers conferred by this subsection, being work on the 
bank or bed of any waterway, the highway authority shall consult with such authorities having functions 
relating to the waterway. 

(2) A highway authority may acquire land compulsorily for the purpose of any of their functions under 
paragraph (a) of the last foregoing subsection. 

As amended by Local Government, Planning and Land Act 1980 Sch 7 para 34. 

Text: 2.7.5 p 35, 14.2A.8, 15.3 p 393 

 
54.  Accommodation, meals and refreshments along long distance routes 
(1) Where approved proposals relating to a long distance route include proposals for the provision, along any 

part of the route, of accommodation, meals and refreshments, any local planning authority through whose 
area, or in the neighbourhood of whose area, that part of the route passes shall have power to make such 
arrangements under this section as are requisite for giving effect to the last-mentioned proposals. 

(2) The arrangements which may be made by an authority under this section are arrangements for securing, at 
places in their area convenient for persons using the part of the route in question, the provision, whether 
by the authority or other persons, of accommodation, meals and refreshments (including intoxicating 
liquor): 

 Provided that an authority shall not under this section provide accommodation, meals and refreshments 
except in so far as it appears to them that the facilities therefor are inadequate or unsatisfactory, either 
generally or as respects any description of accommodation, meals or refreshments, as the case may be. 

(3) For the purposes of arrangements under this section a local planning authority may erect such buildings and 
carry out such work as may appear to them to be necessary or expedient. 

(4) The foregoing provisions of this section shall not authorise an authority, on land in which any other person 
has an interest, without his consent to do anything which apart from this section would be actionable at his 
suit by virtue of that interest. 

(5) A local planning authority may acquire land compulsorily for the purpose of any of their functions under 
this section. 

Text: 15.3 p 393 

 
55.  Variation of approved proposals 
(1) Where proposals relating to a long distance route have been approved by the Minister under section fifty-
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two of this Act, Natural England may from time to time prepare and submit to the Minister a report 
proposing any such variation of the approved proposals as Natural England may think fit. 

(2) Where, as respects any proposals approved as aforesaid, it appears to the Minister, after consultation with 
Natural England, expedient that the proposals should be varied in any respect and Natural England have 
not submitted to the Minister a report proposing that variation, the Minister may direct that the proposals 
shall be so varied. 

(3) Subsection (4) of section fifty-one of this Act, and subsections (1) and (2) of section fifty-two thereof, shall 
with the necessary modifications apply to a report or direction under this section; and subsection (5) of the 
said section fifty-one shall with the necessary modifications apply to any such report. 

(4) Where the Minister approves, with or without modifications, any proposals contained in a report under 
subsection (1) of this section, or gives a direction under subsection (2) of this section, the proposals for the 
variation of which the report was made or direction given shall thereafter have effect subject to the 
provisions of the report or direction; and references in this Act to approved proposals relating to a long 
distance route shall be construed accordingly. 

As amended by Development Commission (Transfer of Functions and Miscellaneous Provisions) Order 1999 Sch 1 para 1(5) and 
NERCA 2006 Sch 11 para 10. 

Text: 15.3 p 393 

 
55A. Proposals relating to the English coastal route 
(1) Pursuant to the coastal access duty, Natural England may prepare and submit a report under section 51 

containing proposals for a route (whether or not the requirements of section 51(1) are satisfied). 

(2) For the purposes of subsection (1) it is immaterial whether the route or any part of it is already a route in 
approved proposals relating to a long-distance route. 

(3) In subsections (4) and (5) “preliminary activity” means activity which Natural England considers would 
facilitate the preparation by it of a report under section 51 pursuant to the coastal access duty. 

(4) Where Natural England considers it necessary or expedient for preliminary activity to be carried out as 
respects any land, it must— 

 (a) consider whether it would be appropriate for the access authority in relation to that land to carry out 
any of the preliminary activity, and 

 (b) if it concludes that it would be so appropriate, take all reasonable steps to enter into an agreement with 
the access authority for that purpose. 

(5) An access authority may, as respects any land in its area, enter into an agreement with Natural England 
under which the access authority undertakes to carry out preliminary activity. 

(6) In this section “the coastal access duty” means the duty imposed on Natural England and the Secretary of 
State by section 296(1) of the Marine and Coastal Access Act 2009. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.5 

 
55B. Route subject to erosion etc 
(1) This section applies in relation to a report under section 51 prepared pursuant to the coastal access duty. 

(2) Where Natural England considers that the area through which the route passes is an area to which 
subsection (3) applies, the report may set out proposals for the route, or any part of it, to be determined at 
any time in accordance with provision made in the proposals (rather than as shown on a map). 

(3) This subsection applies to an area if it is or may be— 

 (a) subject to significant coastal erosion or encroachment by the sea, or 

 (b) subject to significant physical change due to other geomorphological processes. 

(4) The provision made by virtue of subsection (2) may, in particular, provide for the route to be determined 
by reference to the edge of a cliff or boundary of a field (as it exists from time to time). 

(5) Where the report contains proposals under subsection (2), the map included in the report in accordance 
with section 51(2) must show the route as determined, at the time the report is prepared, in accordance with 
those proposals. 

(6) Natural England must consult the Environment Agency before exercising its powers under subsection (2) 
in respect of an area which is or may be— 
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 (a) subject to significant coastal erosion or encroachment by the sea, or 

 (b) subject to significant physical change due to other geomorphological processes in relation to which 
the Agency has functions. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.9 

 
55C. Alternative routes 
(1) This section applies in relation to a report under section 51 prepared pursuant to the coastal access duty. 

(2) The report may include, in relation to the route (“the ordinary route”) or any part of it, a proposal under 
subsection (3) or (4). 

(3) A proposal under this subsection is a proposal for an alternative route which is to operate as a diversion 
from the ordinary route, or part, during one or both of the following— 

 (a) any specified period (or periods), and 

 (b) any period during which access to the ordinary route or part is excluded by reason of a direction under 
Chapter 2 of Part 1 of the CROW Act (exclusion or restriction of access). 

(4) A proposal under this subsection is a proposal for an alternative route which is to operate as an optional 
alternative to the ordinary route, or part, during any period for which the ordinary route, or part, might 
reasonably be regarded as unsuitable for use by reason of— 

 (a) flooding, 

 (b) the action of the tide 

 (c) coastal erosion or encroachment by the sea, or 

 (d) the effect of any other geomorphological process. 

(5) In subsection (3)(a) “specified” means— 

 (a) specified in, or determined in accordance with, the proposal, or 

 (b) determined in accordance with the proposal by— 

  (i) a person specified in the proposal, or 

  (ii) a person determined in accordance with the proposal, details of whom are notified to Natural 
England in accordance with the proposal. 

(6) Sections 51(2) and 55B apply in relation to an alternative route as they apply in relation to the ordinary route. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.10 

 
55D. Coastal margin 
(1) This section applies in relation to a report prepared under section 51 pursuant to the coastal access duty. 

(2) The proposals set out in the report may include— 

 (a) a proposal for any part of the landward boundary of the relevant coastal margin to coincide with a 
physical feature identified in the proposal, 

 (b) where those proposals include an alternative route, a proposal for any part of the landward or seaward 
boundary of the alternative route strip to coincide with a physical feature so identified, or 

 (c) a proposal for the landward or seaward boundary of any area excluded from any description of 
excepted land to coincide with a physical feature so identified. 

(3) The report must contain— 

 (a) a map showing the landward boundary of the relevant coastal margin, or 

 (b) a description of that boundary which is sufficient to identify the relevant coastal margin. 

(4) Where a map is contained in a report pursuant to subsection (3)(a), Natural England must provide a person 
with a relevant interest in affected land, on request, with a copy of that map. 

(5) The report must set out such proposals (if any) as Natural England considers appropriate as to the directions 
to be made by it under Chapter 2 of Part 1 of the CROW Act for the exclusion or restriction of the right of 
access that would arise under section 2(1) of that Act in relation to any land if the proposals in the report 
were to be approved. 

(6) Before preparing the report, Natural England must (in addition to complying with section 51(4))— 

 (a) take reasonable steps to consult persons with a relevant interest in affected land, 
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 (b) consult any body of a kind mentioned in section 51(4) in whose Park or area affected land is situated 
(but which is not required to be consulted under section 51(4)), 

 (c) consult each London borough council for an area in which affected land is situated, 

 (d) consult each local access forum for an area in which affected land is situated, 

 (e) consult the Secretary of State in relation to any interests of defence or national security which may be 
affected by the proposals which Natural England is minded to include in the report, 

 (f) consult the Historic Buildings and Monuments Commission for England in relation to any interests in 
the preservation of any monument, structure or other thing, mentioned in section 26(3)(b) of the 
CROW Act which may be affected by those proposals, and 

 (g) consult the Environment Agency in relation to any interests in flood defence, or in the management 
of the effects of coastal erosion or encroachment by the sea, which may be affected by those proposals. 

(7) A body within subsection (6)(b), (c) or (d) must provide Natural England with such information as it may 
reasonably require for the purposes of the report. 

(8) Where the Secretary of State is consulted under subsection (6)(e), the Secretary of State must— 

 (a) provide Natural England with such information as it may reasonably require as to any exclusion or 
restriction of the right of access to affected land under section 2(1) of the CROW Act which the 
Secretary of State proposes to make provision for under section 28 of that Act (defence and national 
security), and 

 (b) notify Natural England if the Secretary of State is of the opinion that this information, or any part of 
it, ought not to be disclosed by it on the grounds of the public interest in defence and national security. 

(9) Subject to subsection (10), the report must contain such of the information provided under subsection (8)(a) 
as Natural England considers relevant for the purposes of the report. 

(10) The report may not contain information which Natural England has been notified under subsection (8)(b) 
ought not to be disclosed by it. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.6, 14.2A.7 

 
55E.  Consideration of reports made pursuant to the coastal access duty 
Schedule 1A contains— 

(a) provision about the procedure to be followed when a report is submitted under section 51 pursuant to the 
coastal access duty; 

(b) provision which, in relation to such reports, supplements the provision made by section 52. 

As inserted by MACA 2009 s 302. 

Text: 

 
55F.  Directions under Part 1 of the CROW Act 
(1) This section applies where approved proposals relating to a long-distance route contain proposals as regards 

a direction to be made by Natural England under Chapter 2 of Part 1 of the CROW Act for the exclusion 
or restriction of the right of access that would otherwise arise under section 2(1) of that Act. 

(2) Natural England must make the direction in accordance with those proposals. 

(3) Subsection (2) is without prejudice to any power Natural England may have to revoke or vary the direction 
after it is made. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.7 

 
55G. Ferries for the purposes of the English coastal route 
(1) This section applies where— 

 (a) pursuant to the coastal access duty, approved proposals relating to a long-distance route include 
proposals for the provision and operation of a ferry, and 

 (b) an approach route to the ferry is not a highway. 

(2) The reference in section 53(1) to the highway authority for either or both of the highways to be connected 
by the ferry is to be read as including the highway authority in whose area the approach route is situated. 
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(3) In this section “approach route”, in relation to a ferry, means a part of the English coastal route to be 
connected to another part of that route by the ferry. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.8 

 
55H.  Variation pursuant to the coastal access duty 
(1) In the case of a report made by Natural England under section 55(1) pursuant to the coastal access duty— 

 (a) the procedural requirements apply with the necessary modifications, and 

 (b) section 55(3) does not apply. 

(2) The Secretary of State may by regulations provide— 

 (a) that, in relation to a direction under section 55(2) pursuant to the coastal access duty, the procedural 
requirements apply with the modifications specified in the regulations, and 

 (b) that section 55(3) does not apply in relation to such a direction. 

(3) The Secretary of State may not make a direction under section 55(2) pursuant to the coastal access duty at 
a time when there are no regulations under subsection (2) in force. 

(4) For the purposes of this section— 

 “modify” includes amend, add to or repeal, and “modification” is to be construed accordingly; 

 “the procedural requirements” means sections 51(4) and (5), 52(1) and (2), 55D(6) to (10) and 55E, Schedule 
1A and regulations under that Schedule. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.5 

 
55I.  Temporary diversions 
(1) This section applies where Natural England or the Secretary of State gives a direction by virtue of Chapter 

2 of Part 1 of the CROW Act which excludes the right of access under section 2(1) of that Act, for any 
period (“the exclusion period”), in relation to any land over which (or any part of which) the English coastal 
route or any official alternative route passes. 

(2) This section does not apply if the direction by virtue of that Chapter is expressed to have effect indefinitely. 

(3) Natural England may give a direction under this section specifying a route (“the temporary route”) which 
is to apply for the duration of the exclusion period or such part of it as is specified in the direction. 

(4) The temporary route specified by Natural England may pass only — 

 (a) over land which is access land for the purposes of Part 1 of the CROW Act, 

 (b) over land which, for the purposes of section 1(1) of that Act, is treated by section 15(1) of that Act as 
being accessible to the public apart from that Act, 

 (c) along a highway, or 

 (d) over any other land the owner of which has agreed to the temporary route (so far as it passes over that 
land). 

(5) Natural England must consult the Environment Agency before giving a direction where the temporary route 
specified passes over land of a type described in subsection (4)(d). 

(6) A direction under this section— 

 (a) must be in writing, and 

 (b) may be revoked or varied by a subsequent direction under this section. 

As inserted by MACA 2009 s 302. 

Text: 14.2A.6, 14.2A.10 

 
55J. Interpretation of sections 55A to 55J 
(1) In sections 55A to 55I, Schedule 1A and this section— 

 “access authority” has the same meaning as in Part 1 of the CROW Act; 

 “affected land” means— 

 (a) land over which the route, or any alternative route, to which the proposals relate passes, and 

 (b) any other land which— 

  (i) is relevant coastal margin, or an alternative route strip in relation to such an alternative route, 
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and 

  (ii) is not excepted land; 

 “alternative route” is to be construed in accordance with section 55C; 

 “alternative route strip”, in relation to an alternative route, means— 

 (a) in a case where the proposal for the alternative route has not yet been approved under section 52, the 
land which would become coastal margin during the operation of that route if the proposals in the 
report were to be so approved (without modifications), and 

 (b) in the case of an official alternative route, the land which would become coastal margin during the 
operation of that route; 

 “the coastal access duty” has the meaning given by section 55A; 

 “coastal margin” has the same meaning as in Part 1 of the CROW Act; 

 “the CROW Act” means the Countryside and Rights of Way Act 2000 (c. 37); 

 “the English coastal route” means the route secured pursuant to the coastal access duty; 

 “excepted land” has the same meaning as in Part 1 of the CROW Act; 

 “local access forum” means a local access forum established under section 94 of the CROW Act; 

 “official alternative route” means an alternative route which is contained in approved proposals relating to 
a long-distance route; 

 “owner”, in relation to land, means the person who holds an estate in fee simple absolute in possession in 
the land; 

 “relevant coastal margin”, in relation to proposals, means— 

 (a) in a case where the proposals have not yet been approved under section 52, land which would become 
coastal margin if the proposals were to be approved (without modifications) under that section 
(disregarding the alternative route strip in relation to any alternative route), and 

 (b) in a case where the proposals have been so approved (with or without modifications), land which 
becomes coastal margin as a result of the proposals having been so approved (disregarding the 
alternative route strip in relation to any official alternative route). 

(2) For the purposes of sections 55A to 55I and Schedule 1A, a person has a relevant interest in land if the 
person— 

 (a) is the owner of the land 

 (b) holds a term of years absolute in the land, or 

 (c) is in lawful occupation of the land. 

(3) Any power conferred by sections 55A to 55I or Schedule 1A to make regulations includes— 

 (a) power to make different provision for different cases, and 

 (b) power to make incidental, consequential, supplemental or transitional provision or savings. 

As inserted by MACA 2009 s 302. 

Text: 

 
SCHEDULE 1A COASTAL ACCESS REPORTS 
Introductory 

1. In this Schedule— 

 (a) “coastal access report” means a report submitted under section 51 pursuant to the coastal access duty; 

 (b) references to a fair balance are references to a fair balance between— 

  (i) the interests of the public in having rights of access over land, and 

  (ii) the interests of any person with a relevant interest in the land, 

   (to which section 297(3) of the Marine and Coastal Access Act 2009 (general duties in connection 
with the coastal access duty) refers). 

Advertising etc of coastal access reports 

2. (1) Natural England must— 

 (a) advertise a coastal access report, and 

 (b) take such steps as are reasonable to give notice of the report to persons within sub-paragraph (2). 

 (2) Those persons are— 
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 (a) persons with a relevant interest in affected land;  

 (b) each access authority for an area in which affected land is situated; 

 (c) each local access forum for an area in which affected land is situated; 

 (d) the Historic Buildings and Monuments Commission for England; 

 (e) the Environment Agency; 

 (f) such other persons as may be specified in regulations made by the Secretary of State. 

   (3)  The Secretary of State may by regulations make provision about— 

 (a) the form and manner in which reports are to be advertised under sub-paragraph (1)(a); 

 (b) the form and manner in which notices are to be given under sub-paragraph (1)(b); 

 (c) the timing of any advertisement or the giving of any notice. 

Objections by persons with relevant interest in affected land 

3. (1) Any person who has a relevant interest in affected land may make an objection to Natural England about a 
coastal access report. 

 (2) For the purposes of this Schedule an objection is not an admissible objection unless it— 

 (a) satisfies the conditions in sub-paragraphs (3) and (4), and 

 (b) is made in accordance with any requirements imposed by regulations under sub-paragraph (7)(b). 

 (3) The first condition is that the objection is made on the ground that the proposals in the report, in such 
respects as are specified in the objection, fail to strike a fair balance as a result of one or more of the 
following— 

 (a) the position of any part of the proposed route; 

 (b) the inclusion of proposals under subsection (2) of section 55B or the nature of any proposal under 
that subsection; 

 (c) the inclusion of, or failure to include, an alternative route under section 55C(2) or the position of any 
such alternative route or any part of such a route; 

 (d) the inclusion of, or failure to include, proposals under one or more of paragraphs (a) to (c) of section 
55D(2) or the nature of any proposal made under such a paragraph; 

 (e) the inclusion of, or failure to include, a proposal under section 55D(5) or the terms of any such 
proposal; 

 (f) the exercise of a discretion conferred by section 301(2) or (3) of the Marine and Coastal Access Act 
2009, or failure to exercise a discretion conferred by section 301(3) of that Act, in relation to a river. 

 (4) The second condition is that the objection specifies the reasons why the person making the objection is of 
the opinion that a fair balance is not struck as a result of the matter or matters within sub-paragraph (3)(a) 
to (f). 

 (5) An objection under this paragraph may propose modifications of the proposals in the report if the person 
making the objection considers— 

 (a) that those modifications would remedy, or mitigate the effects of, the failure to strike a fair balance to 
which the objection relates, and 

 (b) that the proposals as so modified would satisfy the requirements of sub-paragraph (6). 

 (6) Modified proposals satisfy the requirements of this sub-paragraph if what they propose— 

 (a) is practicable, 

 (b) takes account of the matters mentioned in section 297(2), and (where appropriate) section 301(4), of 
the Marine and Coastal Access Act 2009 (matters to which Natural England and the Secretary of State 
must have regard when discharging the coastal access duty), and 

 (c) is in accordance with the scheme approved under section 298 of that Act (the scheme in accordance 
with which Natural England must act when discharging the coastal access duty) or, 

 (7) The Secretary of State may by regulations make provision about— 

 (a) the steps to be taken by Natural England to make persons with an interest in affected land aware of 
their entitlement to make objections under this paragraph; 

 (b) the form and manner in which, and period within which, objections are to be made. 

Referral of objections to the appointed person 

4. (1) Natural England must send to the Secretary of State a copy of any objection received under paragraph 3 
about a coastal access report. 
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 (2) The Secretary of State must refer any objection received under sub-paragraph (1) to a person appointed by 
the Secretary of State for the purposes of this Schedule (“the appointed person”). 

 (3) An appointment under sub-paragraph (2)— 

 (a) must be in writing; 

 (b) may relate to any particular objection specified in the appointment or to objections of a description so 
specified; 

 (c) may provide for a payment or payments to be made to the appointed person. 

 (4) An appointment under sub-paragraph (2) may, by notice in writing given to the appointed person, be 
revoked at any time by the Secretary of State in respect of any objection if the appointed person has not, 
before that time, given the Secretary of State a report containing a recommendation under paragraph 11 in 
relation to the objection. 

 (5) Where the appointment of the appointed person is revoked in respect of any objection, the Secretary of 
State must appoint another person under sub-paragraph (2) to deal with the objection afresh under this 
Schedule. 

 (6) Nothing in sub-paragraph (5) requires any person to be given an opportunity to make fresh representations 
or comments or to modify or withdraw any representations or comments already made. 

Determination of admissibility of objections 

5. Where an objection is referred under paragraph 4(2), the appointed person must— 

 (a) determine whether the objection is an admissible objection, and  

 (b) give notice of that determination, together with the reasons for it, to— 

  (i) the person who made the objection, 

  (ii) the Secretary of State, and 

  (iii) Natural England. 

Admissible objections 

6.  (1) Where Natural England is notified under paragraph 5(b) that an objection is an admissible objection, it must 
send to the Secretary of State its comments on the objection 

 (2) A notice under paragraph 5(b) that an objection is an admissible objection may require Natural England to 
include in its comments under sub-paragraph (1)—  

 (a) either— 

  (i) an outline of any relevant alternative modifications of the proposals in the coastal access report, 
or 

  (ii) if Natural England considers there are no such modifications, a statement to that effect; 

 (b) if an outline is included under paragraph (a)(i), an assessment of the effects of the relevant alternative 
modifications on the interests of the public in having rights of access over land and the interests of 
any person with a relevant interest in affected land; 

 (c) either— 

  (i) an outline of any relevant rejected proposals which were considered by Natural England in 
connection with the preparation of the coastal access report and of its reasons for rejecting them, 
or 

  (ii) if there are no such proposals, a statement to that effect; 

 (d) information of such other description as the appointed person may specify in the notice under 
paragraph 5(b), being information which the appointed person considers to be material for the purpose 
of making a determination under paragraph 10(2). 

 (3) In this paragraph, a reference to relevant alternative modifications of the proposals is to modifications of 
the proposals which Natural England considers— 

 (a) might reasonably be regarded as relevant for the purpose of determining— 

  (i) whether, in the respects identified in the objection, the proposals in the report strike a fair 
balance, or 

  (ii) whether any modification of those proposals would produce proposals that strike a fair balance 
or mitigate the effects of any failure to strike a fair balance, 

 (b) are materially different from any modifications included in the objection under paragraph 3(5), and 

 (c) would, if made, result in proposals which satisfy the requirements of paragraph 3(6)(a) and (c). 
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 (4) In this paragraph, a reference to relevant rejected proposals is to proposals which, if to be given effect to, 
would require modifications to be made of the proposals in the coastal access report which— 

 (a) are materially different from— 

  (i) any modifications included in the objection under paragraph 3(5), and 

  (ii) any relevant alternative modifications outlined in Natural England’s comments on the objection, 
and  

 (b) would be relevant alternative modifications but for a failure to satisfy the requirement of paragraph 
3(6)(a). 

Representations about reports 

7.  (1) Representations about a coastal access report may be made by any person to Natural England. 

 (2) The Secretary of State may by regulations make provision about— 

 (a) the steps to be taken by Natural England to make persons aware of their entitlement to make 
representations under this paragraph; 

 (b) the form and manner in which, and period within which, representations are to be made. 

8. (1) Natural England must send to the Secretary of State— 

 (a) a copy of any representations made by a person within paragraph 2(2)(b) to (f) about a coastal access 
report, 

 (b) a summary of any other representations made about the report, and 

 (c) Natural England’s comments on representations within paragraph (a) or (b). 

 (2) In this paragraph references to representations are to representations made under paragraph 7 in accordance 
with any requirements imposed by regulations under paragraph 7(2)(b). 

Reference of objection to the appointed person 

9.  (1) This paragraph applies where the Secretary of State is notified under paragraph 5(b) that an objection made 
about a coastal access report is an admissible objection. 

 (2) The Secretary of State must send to the appointed person the relevant documents in relation to the 
objection. 

 (3) The relevant documents are— 

 (a) a copy of the coastal access report to which the objection relates, 

 (b) a copy of Natural England’s comments on the objection received under paragraph 6, 

 (c) a copy of any representations received under paragraph 8(1)(a) about the coastal access report, so far 
as those representations appear to the Secretary of State to be relevant to the objection, 

 (d) if there are such representations, a copy of Natural England’s comments on them received under 
paragraph 8(1)(c), 

 (e) if a summary of representations about the coastal access report has been received under paragraph 
8(1)(b), a copy of any part of the summary which appears to the Secretary of State to be relevant to 
the objection, and 

 (f) if there is such a part, a copy of Natural England’s comments on the representations to which the part 
relates received under paragraph 8(1)(c). 

Consideration of objections by appointed person 

10.(1) This paragraph applies where the appointed person— 

 (a) has determined that an objection about a coastal access report is an admissible objection, and 

 (b) has received, under paragraph 9, the relevant documents in relation to the objection. 

 (2) The appointed person must determine whether the proposals set out in the report fail, in the respects 
specified in the objection, to strike a fair balance as a result of the matter or matters within paragraph 3(3)(a) 
to (f) specified in the objection. 

 (3) If the appointed person is minded to determine that the proposals fail to strike a fair balance, the appointed 
person must comply with sub-paragraphs (4) and (5) before making such a determination. 

 (4) The appointed person must publish a notice containing— 

 (a) details of the objection and Natural England’s comments on it under paragraph 6, 

 (b) a statement that the appointed person is minded to determine that the proposals fail to strike a fair 
balance, and 

 (c) an invitation to submit to the appointed person representations about— 
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  (i) the objection (including any modifications of the proposals proposed by the objection), 

  (ii) any relevant alternative modifications contained in Natural England’s comments on the 
objection under paragraph 6, and 

  (iii) any observations which the appointed person has made in the notice regarding any such relevant 
alternative modifications or any modifications proposed by the objection. 

 (5) The appointed person must give a copy of that notice to— 

 (a) Natural England; 

 (b) any person with a relevant interest in— 

  (i) affected land to which the objection relates, or 

  (ii) land which is not affected land but would be such land if any of the modifications referred to in 
sub-paragraph (4)(c)(i) or (ii) were made to the proposals; 

 (c) any person within paragraph 2(2)(b) to (f). 

 (6) The Secretary of State may by regulations make provision about— 

 (a) the form and manner in which notices are to be published or given under this paragraph, 

 (b) the timing of the publication or giving of notices under this paragraph, and 

 (c) the form and manner in which, and period within which, representations are to be made in response 
to an invitation in a notice under this paragraph. 

 (7) The appointed person may require the Secretary of State, at the Secretary of State’s expense— 

 (a) to discharge the appointed person’s duty to publish or give a notice under this paragraph; 

 (b) to receive on behalf of the appointed person any representations made in response to an invitation in 
a notice under this paragraph and forward such representations to the appointed person. 

Recommendations of the appointed person 

11.(1) Where a determination is made in respect of an objection under paragraph 10(2), the appointed person must 
give the Secretary of State a report which— 

 (a) sets out that determination, and 

 (b) makes one or more recommendations in accordance with this paragraph. 

 (2) Sub-paragraph (3) applies if the appointed person concludes under paragraph 10(2) that the proposals do 
not fail, in the respects specified in the objection, to strike a fair balance as a result of any of the matters 
within paragraph 3(3)(a) to (f) specified in the objection. 

 (3) The appointed person must recommend that the Secretary of State makes a determination to that effect. 

 (4) Sub-paragraphs (5) and (7) apply if the appointed person concludes that the proposals fail, in the respects 
(or certain of the respects) specified in the objection, to strike a fair balance as a result of one or more of 
the matters within paragraph 3(3)(a) to (f) specified in the objection. 

 (5) The appointed person must determine whether there are any modifications of the proposals which would 
meet the coastal access requirements. 

 (6) For the purposes of this paragraph, modifications meet the coastal access requirements if they— 

 (a) remedy the failure to strike a fair balance identified by the objection, and 

 (b) produce proposals which satisfy the requirements of paragraph 3(6). 

 (7) The appointed person must— 

 (a) recommend that the Secretary of State determines that the proposals fail, in one or more of the respects 
specified in the objection, to strike a fair balance but that there is no modification which would satisfy 
the coastal access requirements,  

 (b) recommend that, if minded to approve the proposals, the Secretary of State approves the proposals 
with modifications of a kind described in the recommendation, being modifications which the 
appointed person considers would meet the coastal access requirements, or 

 (c) recommend that, if minded to approve the proposals, the Secretary of State considers whether 
modifications of a kind described in the recommendation would meet the coastal access requirements. 

 (8) Where a report contains a recommendation under sub-paragraph (7)(a), the appointed person may include 
in the report— 

 (a) a recommendation that, if minded to approve the proposals, the Secretary of State should approve the 
proposals with modifications of a kind described in the recommendation, being modifications which 
the appointed person considers would mitigate the effects of the failure to strike a fair balance, or 
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 (b) a recommendation that, if minded to approve the proposals, the Secretary of State should consider 
whether modifications of a kind described in the recommendation would mitigate the effects of the 
failure to strike a fair balance. 

 (9) Sub-paragraph (10) applies where, in a case to which sub-paragraph (4) applies, the appointed person also 
determines that the proposals do not fail, in the respects (or certain of the respects) specified in the 
objection, to strike a fair balance by reason of one or more of the matters within paragraph 3(3)(a) to (f) 
specified in the objection. 

   (10) The appointed person must recommend that the Secretary of State makes a determination to that effect (in 
addition to any recommendation under sub-paragraph (7) or (8)).  

   (11) A report under this paragraph must also set out the appointed person’s reasons for any recommendation 
contained in the report. 

Information and documents 

12.(1) The appointed person may give Natural England a notice requiring it to provide the appointed person with 
information or documents— 

 (a) which is or are in the possession of Natural England, and 

 (b) which the appointed person reasonably requires for the purpose of exercising functions under this 
Schedule. 

 (2) Natural England must send the Secretary of State a copy of any information or document provided by it in 
response to a notice under sub-paragraph (1). 

 (3) The appointed person may give the Secretary of State a notice requiring the Secretary of State to provide 
the appointed person with— 

 (a) a copy of any coastal access report specified in the notice which the appointed person reasonably 
requires for the purpose of exercising functions under this Schedule; 

 (b) any information in the possession of the Secretary of State which the appointed person reasonably so 
requires. 

Holding of local inquiries and other hearings by appointed person 

13.(1) Where the appointed person considers it necessary or expedient to do so, the appointed person may hold a 
local inquiry or other hearing in connection with the consideration of an objection under this Schedule. 

 (2) Subject to sub-paragraph (3), the costs of a local inquiry or other hearing held under this paragraph are to 
be defrayed by the Secretary of State. 

 (3) Subsections (2) to (5) of section 250 of the Local Government Act 1972 (local inquiries: evidence and costs) 
apply to local inquiries or other hearings held under this Schedule by the appointed person as they apply to 
inquiries caused to be held under that section by a Minister, but as if— 

 (a) in subsection (2) (evidence) the reference to the person appointed to hold the inquiry were a reference 
to the appointed person, 

 (b) in subsection (4) (recovery of costs of holding the inquiry)— 

  (i) references to the Minister causing the inquiry to be held were references to the appointed person, 
and 

  (ii) references to a local authority were references to Natural England, and 

 (c) in subsection (5) (orders as to the costs of the parties) the reference to the Minister causing the inquiry 
to be held were a reference to the appointed person. 

Supplementary provision about procedure in connection with objections 

14.(1) Subject to the provisions of this Schedule, the Secretary of State may, by regulations, make provision about 
the consideration of objections by the appointed person. 

 (2) Such regulations may, in particular, include— 

 (a) provision enabling two or more objections, in the circumstances specified in the regulations, to be 
considered by the appointed person together; 

 (b) provision enabling the appointed person to conduct an inspection of any land; 

 (c) provision about the procedure for the conduct of local inquiries and other hearings. 

Preliminary consultation 

15.(1) The Secretary of State may, by regulations, make provision about the procedure to be followed where, 
before determining whether or not to approve the proposals in a coastal access report (with or without 
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modifications), the Secretary of State wishes— 

 (a) to identify or investigate possible modifications of the proposals to which it might be appropriate to 
give further consideration, and 

 (b) to consult persons for the purposes of identifying or investigating such modifications. 

 (2) Regulations under this paragraph may, in particular, apply any provision of this Schedule (with or without 
modifications). 

Determinations under section 52 

16.(1) Before making a determination under section 52 in respect of a coastal access report, the Secretary of State 
must consider— 

 (a) any objection about the report which the appointed person has determined is an admissible objection, 

 (b) Natural England’s comments under paragraph 6 on any such objections, 

 (c) any report under paragraph 11 in respect of any such objection, 

 (d) any representations made about the coastal access report, or summary of such representations, and 
any comments on those representations, received under paragraph 8, and 

 (e) any information or document a copy of which is sent to the Secretary of State under paragraph 12(2). 

 (2) The power under section 52 to approve proposals contained in a report submitted under section 51 pursuant 
to the coastal access duty includes a power to approve those proposals (with or without modifications) so 
far as they relate to one or more parts of the route only, and reject the remaining proposals. 

 (3) Where a report required to be considered under sub-paragraph (1)(c) contains a statement of a finding of 
fact, the Secretary of State in making the determination is bound by that finding unless the Secretary of State 
is satisfied— 

 (a) that the finding involves an assessment of the significance of a matter to any person with a relevant 
interest in land or to the public, 

 (b) that there was insufficient evidence to make the finding, 

 (c) that the finding was made by reference to irrelevant factors or without regard to relevant factors, or 

 (d) that the finding was otherwise perverse or irrational. 

 (4) The Secretary of State may, by regulations, make provision about the procedure to be followed where the 
Secretary of State is minded to approve proposals with modifications other than modifications made in 
accordance with a recommendation under paragraph 11(7)(b) or (c) or (8)(a) or (b). 

 (5) For the purposes of sub-paragraph (4) a modification is to be regarded as made in accordance with a 
recommendation under paragraph 11(7)(b) or (c) or (8)(a) or (b) if it is not materially different from a 
modification which could be so made. 

 (6) Regulations under sub-paragraph (4) may, in particular, apply any provision of this Schedule (with or without 
modifications). 

 (7) Any requirement imposed by virtue of sub-paragraph (4) is in addition to the duty to consult imposed by 
section 52(1).  

Notice of determinations under section 52 

17.(1) Where the Secretary of State makes a determination under section 52 in respect of a coastal access report, 
the Secretary of State must, as soon as reasonably practicable, comply with this paragraph. 

 (2) The Secretary of State must— 

 (a) take reasonable steps to give notice of the determination to persons with a relevant interest in affected 
land, or 

 (b) if the Secretary of State considers it appropriate, publish a notice of the determination in such manner 
as the Secretary of State considers likely to bring it to the attention of those persons. 

 (3) The Secretary of State (in addition to complying with section 52(2)) must give notice of the determination 
to— 

 (a) any body of a kind mentioned in section 52(2) in whose Park or area affected land is situated (but 
which is not required to be notified under section 52(2)), 

 (b) any London borough council for an area in which affected land is situated 

 (c) any local access forum for an area in which affected land is situated, 

 (d) the Historic Buildings and Monuments Commission for England, and 

 (e) the Environment Agency. 
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 (4) Where the Secretary of State was required under paragraph 16(1)(a) to consider an objection when making 
the determination, a statement of the reasons for the determination (so far as relevant to the objection) must 
be included in— 

 (a) any notice given or published under sub-paragraph (2), 

 (b) any notification of the determination under section 52(2), and 

 (c) any notice given under sub-paragraph (3). 

 (5) Where the Secretary of State was required under paragraph 16(1)(c) to consider a report and the Secretary 
of State in making the determination does not follow a recommendation in the report, the statement of 
reasons required by sub-paragraph (4) must also include the reasons for not following the recommendation. 

Interpretation 

18. In this Schedule— 

 “admissible objection” is to be construed in accordance with paragraph 3(2); 

 “the appointed person” has the meaning given by paragraph 4(2); 

 “coastal access report” has the meaning given by paragraph 1(a); 

 “fair balance” is to be construed in accordance with paragraph 1(b); 

 “relevant alternative modifications” has the meaning given by paragraph 6(3); 

 “the relevant documents”, in relation to an objection, has the meaning given by paragraph 9(3). 

As inserted by MACA 2009 Sch 19. 

Note: The regulations are the reports regulations. 

Text: 14.2A.5 

 

OCCUPIERS’ LIABILITY ACT 1957 (c. 31) 

1.  Preliminary 
(1) The rules enacted by the two next following sections shall have effect, in place of the rules of the common 

law, to regulate the duty which an occupier of premises owes to his visitors in respect of dangers due to the 
state of the premises or to things done or omitted to be done on them. 

(2) The rules so enacted shall regulate the nature of the duty imposed by law in consequence of a person’s 
occupation or control of premises and of any invitation or permission he gives (or is to be treated as giving) 
to another to enter or use the premises, but they shall not alter the rules of the common law as to the 
persons on whom a duty is imposed or to whom it is owed; and accordingly for the purpose of the rules so 
enacted the persons who are to be treated as an occupier and as his visitors are the same (subject to 
subsection (4) of this section) as the persons who would at common law be treated as an occupier and as 
his invitees or licensees. 

(3) The rules so enacted in relation to an occupier of premises and his visitors shall also apply, in like manner 
and to the like extent as the principles applicable at common law to an occupier of premises and his invitees 
or licensees would apply, to regulate— 

 (a) the obligations of a person occupying or having control over any fixed or moveable structure, including 
any vessel, vehicle or aircraft; and 

 (b) the obligations of a person occupying or having control over any premises or structure in respect of 
damage to property, including the property of persons who are not themselves his visitors. 

(4) A person entering any premises in exercise of rights conferred by virtue of— 

 (a) section 2(1) of the Countryside and Rights of Way Act 2000, or 

 (b) an access agreement or order under the National Parks and Access to the Countryside Act 1949,  

 is not, for the purposes of this Act, a visitor of the occupier of the premises. 

As amended by CRWA 2000 s 13. 

Text: 13.5.5 p 351, 14.2.17 p 381, 14.2A.7 

 

2.  Extent of occupier’s ordinary duty 
(1) An occupier of premises owes the same duty, the ‘common duty of care’, to all his visitors, except in so far 

as he is free to and does extend, restrict, modify or exclude his duty to any visitor or visitors by agreement 
or otherwise. 
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(2) The common duty of care is a duty to take such care as in all the circumstances of the case is reasonable to 
see that the visitor will be reasonably safe in using the premises for those purposes for which he is invited 
or permitted by the occupier to be there. 

(3) The circumstances relevant for the present purpose include the degree of care, and of want of care, which 
would ordinarily be looked for in such a visitor, so that (for example) in proper cases— 

 (a) an occupier must be prepared for children to be less careful than adults; and 

 (b) an occupier may expect that a person, in the exercise of his calling, will appreciate and guard against 
any special risks ordinarily incident to it, so far as the occupier leaves him free to do so. 

(4) In determining whether the occupier of premises has discharged the common duty of care to a visitor, 
regard is to be had to all the circumstances, so that (for example)— 

 (a) where damage is caused to a visitor by a danger of which he had been warned by the occupier, the 
warning is not to be treated without more as absolving the occupier from liability, unless in all the 
circumstances it was enough to enable the visitor to be reasonably safe; and 

 [(b) not included.] 

(5) The common duty of care does not impose on an occupier any obligation to a visitor in respect of risks 
willingly accepted as his by the visitor (the question whether a risk was so accepted to be decided on the 
same principles as in other cases in which one person owes a duty of care to another). 

(6) For the purposes of this section, persons who enter premises for any purpose in the exercise of a right 
conferred by law are to be treated as permitted by the occupier to be there for that purpose, whether in fact 
they have his permission or not. 

Text: 13.5.5 p 349 

 

OCCUPIERS’ LIABILITY ACT 1984 (c. 3) 

1.  Duty of occupier to persons other than his visitors 
(1) The rules enacted by this section shall have effect, in place of the rules of the common law, to determine— 

 (a) whether any duty is owed by a person as occupier of premises to persons other than his visitors in 
respect of any risk of their suffering injury on the premises by reason of any danger due to the state of 
the premises or to things done or omitted to be done on them; and 

 (b) if so, what that duty is. 

(2) For the purposes of this section, the persons who are to be treated respectively as an occupier of any 
premises (which, for those purposes, include any fixed or moveable structure) and as his visitors are— 

 (a) any person who owes in relation to the premises the duty referred to in section 2 of the Occupiers' 
Liability Act 1957 (the common duty of care), and 

 (b) those who are his visitors for the purposes of that duty. 

(3) An occupier of premises owes a duty to another (not being his visitor) in respect of any such risk as is 
referred to in subsection (1) above if— 

 (a) he is aware of the danger or has reasonable grounds to believe that it exists; 

 (b) he knows or has reasonable grounds to believe that the other is in the vicinity of the danger concerned 
or that he may come into the vicinity of the danger (in either case, whether the other has lawful 
authority for being in that vicinity or not); and 

 (c) the risk is one against which, in all the circumstances of the case, he may reasonably be expected to 
offer the other some protection. 

(4) Where, by virtue of this section, an occupier of premises owes a duty to another in respect of such a risk, 
the duty is to take such care as is reasonable in all the circumstances of the case to give warning of the 
danger concerned or to discourage persons from incurring the risk. 

(5) Any duty owed by virtue of this section in respect of a risk may, in an appropriate case, be discharged by 
taking such steps as are reasonable in all the circumstances of the case to give warning of the danger 
concerned or to discourage persons from incurring the risk. 

(6) No duty is owed by virtue of this section to any person in respect of risks willingly accepted as his by that 
person (the question whether a risk was so accepted to be decided on the same principles as in other cases 
in which one person owes a duty of care to another). 

(6A) At any time when the right conferred by section 2(1) of the Countryside and Rights of Way Act 2000 is 
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exercisable in relation to land which is access land for the purposes of Part I of that Act, an occupier of the 
land owes (subject to subsection (6C) below) no duty by virtue of this section to any person in respect of— 

 (a) a risk resulting from the existence of any natural feature of the landscape, or any river, stream, ditch 
or pond whether or not a natural feature, or 

 (b) a risk of that person suffering injury when passing over, under or through any wall, fence or gate, 
except by proper use of the gate or of a stile. 

(6AA) Where the land is coastal margin for the purposes of Part 1 of that Act (including any land treated as coastal 
margin by virtue of section 16 of that Act), subsection (6A) has effect as if for paragraphs (a) and (b) of that 
subsection there were substituted “a risk resulting from the existence of any physical feature (whether of 
the landscape or otherwise)”. 

(6B) For the purposes of subsection (6A) above, any plant, shrub or tree, of whatever origin, is to be regarded as 
a natural feature of the landscape. 

(6C) Subsection (6A) does not prevent an occupier from owing a duty by virtue of this section in respect of any 
risk where the danger concerned is due to anything done by the occupier- 

 (a) with the intention of creating that risk, or 

 (b) being reckless as to whether that risk is created. 

(7) No duty is owed by virtue of this section to persons using the highway, and this section does not affect any 
duty owed to such persons. 

(8) Where a person owes a duty by virtue of this section, he does not, by reason of any breach of the duty, incur 
any liability in respect of any loss of or danger to property. 

(9) In this section— 

 “highway” means any part of a highway other than a ferry or waterway; 

 “injury” means anything resulting in death or personal injury, including any disease and any impairment of 
physical or mental condition; and 

 “moveable structure” includes any vessel, vehicle or aircraft. 

As amended by CRWA 2000 s 13 and by MACA 2009 s 306. 

Text: 14.2.17 p 381, 14.2A.7 

 
1A.  Special considerations relating to access land. 
In determining whether any, and if so what, duty is owed by virtue of section 1 by an occupier of land at any time 
when the right conferred by section 2(1) of the Countryside and Rights of Way Act 2000 is exercisable in relation 
to the land, regard is to be had, in particular, to— 

(a) the fact that the existence of that right ought not to place an undue burden (whether financial or otherwise) 
on the occupier, 

(b) the importance of maintaining the character of the countryside, including features of historic, traditional or 
archaeological interest, and 

(c) any relevant guidance given under section 20 of that Act. 

As inserted by CRWA 2000 s 13. 

Text:  13.5. p 349, 14.2.17 p 381 

 

COUNTRYSIDE AND RIGHTS OF WAY ACT 2000 (c. 37) 

CHAPTER I : RIGHT OF ACCESS 
General 

1.   Principal definitions for Part I 
(1) In this Part “access land” means any land which— 

 (a) is shown as open country on a map in conclusive form issued by the appropriate countryside body for 
the purposes of this Part, 

 (b) is shown on such a map as registered common land, 

 (c) is registered common land in any area outside Inner London for which no such map relating to 
registered common land has been issued, 

 (d) is situated more than 600 metres above sea level in any area for which no such map relating to open 
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country has been issued,  

 (da) is coastal margin, or 

 (e) is dedicated for the purposes of this Part under section 16, 

 but does not (in any of those cases) include excepted land or land which is treated by section 15(1) as being 
accessible to the public apart from this Act. 

(2) In this Part— 

 “access authority”— 

 (a) in relation to land in a National Park, means the National Park authority, and 

 (b) in relation to any other land, means the local highway authority in whose area the land is situated; 

 “the appropriate countryside body” means— 

 (a) in relation to England, Natural England, and 

 (b) in relation to Wales, the Natural Resources Body for Wales; 

 “coastal margin” means land which is of a description specified by an order under section 3A; 

 “excepted land” means land which is for the time being of any of the descriptions specified in Part I of 
Schedule 1, those descriptions having effect subject to Part II of that Schedule; 

 “mountain” includes, subject to the following definition, any land situated more than 600 metres above sea 
level; 

 “mountain, moor, heath or down” does not include land which appears to the appropriate countryside body 
to consist of improved or semi-improved grassland; 

 “open country” means land which— 

 (a) appears to the appropriate countryside body to consist wholly or predominantly of mountain, moor, 
heath or down, and 

 (b) is not registered common land or coastal margin or land dedicated as coastal margin for the purposes 
of this Part under section 16; 

(3) In this Part “registered common land” means — 

 (a) land which is registered as common land under the Commons Registration Act 1965 (in this section 
referred to as "the 1965 Act") and whose registration under that Act has become final, or 

 (b) subject to subsection (4), land which fell within paragraph (a) on the day on which this Act is passed 
or at any time after that day but has subsequently ceased to be registered as common land under the 
1965 Act on the register of common land in which it was included being amended by reason of the 
land having ceased to be common land within the meaning of that Act, 

 but does not include land which is coastal margin or land which is dedicated as coastal margin for the 
purposes of this Part under section 16. 

(4) Subsection (3)(b) does not apply where— 

 (a) the amendment of the register of common land was made in pursuance of an application made before 
the day on which this Act is passed, or 

 (b) the land ceased to be common land by reason of the exercise of— 

  (i) any power of compulsory purchase, of appropriation or of sale which is conferred by an 
enactment, 

  (ii) any power so conferred under which land may be made common land within the meaning of 
the 1965 Act in substitution for other land. 

As amended by NERCA 2006 Sch 11 para 154, MACA 2009 s 303(2), CMO 2010 Sch 1 para 24 and Natural Resources 
Body for Wales (Functions) Order 2013 SI 2013 No 755 Sch 2 para 401. 

Note : in the pilot areas under the Commons Act 2006 amendments referring to the 2006 Act have been made to 
subsection (3) and subsection (4) has been omitted: Commons Act 2006 Sch 5 para 7(2) and Commons Act 2006 
(Commencement No. 6) (England) Order 2011 SI 2011 No 2460 article 2 and Commons Act 2006 
(Commencement No. 7, Transitional and Savings Provisions) (England) Order 2014 SI 2014 No 3026 article 
3(1)(h). 

Text: 14.2.2 and 14.2.3 p 369, 14.2A.6 

 

2.   Rights of public in relation to access land 
(1) Any person is entitled by virtue of this subsection to enter and remain on any access land for the purposes 
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of open-air recreation, if and so long as— 

 (a) he does so without breaking or damaging any wall, fence, hedge, stile or gate, and 

 (b) he observes the general restrictions in Schedule 2 and any other restrictions imposed in relation to the 
land under Chapter II. 

(2) Subsection (1) has effect subject to subsections (3) and (4) and to the provisions of Chapter II. 

(3) Subsection (1) does not entitle a person to enter or be on any land, or do anything on any land, in 
contravention of any relevant statutory prohibition. 

(3A) In subsection (3) “relevant statutory prohibition” means— 

 (a) in the case of land which is coastal margin, a prohibition contained in or having effect under any 
enactment, and 

 (b) in any other case, a prohibition contained in or having effect under any enactment other than an 
enactment contained in a local or private Act. 

(4) If a person becomes a trespasser on any access land by failing comply with— 

 (a) subsection (1)(a), 

 (b) the general restrictions in Schedule 2, or 

 (c) any other restrictions imposed in relation to the land under Chapter II, 

 he may not, within 72 hours after leaving that land, exercise his right under subsection (1) to enter that land 
again or to enter other land in the same ownership 

(5) In this section “owner”, in relation to any land which is subject to a farm business tenancy within the 
meaning of the Agricultural Tenancies Act 1995 or a tenancy to which the Agricultural Holdings Act 1986 
applies, means the tenant under that tenancy, and “ownership” shall be construed accordingly. 

As amended by MACA 2009 s 303(3). 

Text:  14.2.12 p 377, 14.2.14 p 378, 14.2.15 p 378, 14.2A.6 

 

3.   Power to extend to coastal land : Wales 
(1) The Welsh Ministers may by order amend the definition of “open country” in section 1(2) so as to include 

as respects Wales a reference to coastal land or to coastal land of any description. 

(2) An order under this section may— 

 (a) make consequential amendments of other provisions of this Part, and 

 (b) modify the provisions of this Part in their application to land which is open country merely because it 
is coastal land. 

(3) In this section “coastal land” means— 

 (a) the foreshore, and 

 (b) land adjacent to the foreshore (including in particular any cliff, bank, barrier, dune, beach or flat which 
is adjacent to the foreshore). 

As amended by MACA 2009 s 303(4). 

Text: 14.2A.6 

 

3A.  Power to extend to coastal land etc: England 
(1) The Secretary of State may by order specify the descriptions of land in England which are coastal margin 

for the purposes of this Part. 

(2) An order under subsection (1) may, in particular— 

 (a) describe land by reference to it being— 

  (i) land over which the line taken by the English coastal route passes, 

  (ii) land which is adjacent to and within a specified distance of that line, or 

  (iii) land which is adjacent to land within sub-paragraph (ii), 

  if the land described under paragraphs (i) to (iii), taken as a whole, is coastal land; 

 (b) in relation to cases where a proposal of the kind mentioned in section 55B of the 1949 Act (power to 
determine the route in accordance with provision made in the report) is contained in relevant approved 
proposals, describe land by reference to the line taken by the English coastal route as it has effect from 
time to time in accordance with that proposal; 

 (c) in relation to cases where a proposal of the kind mentioned in section 55C of that Act (alternative 
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routes) is contained in relevant approved proposals, describe land by reference to it being— 

  (i) land over which the line taken by an official alternative route which is for the time being in 
operation passes, or  

  (ii) land which is adjacent to and within a specified distance of that line, 

  whether or not it is coastal land; 

 (d) in relation to cases where a proposal of the kind mentioned in section 55D(2)(a) or (b) of that Act 
(proposal that boundary should coincide with a physical feature) is contained in relevant approved 
proposals, provide that the boundary of an area of coastal margin is to coincide with a physical feature 
as provided for in that proposal (and for this purpose it is immaterial if the effect is to include other 
land as coastal margin or to exclude part of an area of coastal land); 

 (e) in relation to cases where a direction under subsection (3) of section 55I of that Act (temporary 
diversions) specifies a route which (or any part of which) passes over land within subsection (4)(d) of 
that section, describe land by reference to it being— 

  (i) land over which the line taken by that route (so far as it passes over land within subsection (4)(d) 
of that section) passes, or 

  (ii) land which is adjacent to and within a specified distance of that line (so far as it so passes), 

  whether or not it is coastal land. 

(3) For the purposes of subsection (2) it is immaterial whether the English coastal route is in existence at the 
time the order is made. 

(4) An order under subsection (1) may modify the provisions of this Part in their application to land which is 
coastal margin. 

(5) Provision made by virtue of subsection (4) may, in particular— 

 (a) confer functions on the Secretary of State or Natural England; 

 (b) if providing for any description of land which is coastal margin to be excluded from any description 
of excepted land— 

  (i) describe that land as mentioned in subsection (2)(a)(i) to (iii), (b) or (c), or 

  (ii) in relation to cases where a proposal of the kind mentioned in section 55D(2)(c) of the 1949 Act 
(proposal that boundary should coincide with a physical feature) is contained in relevant 
approved proposals, provide that the boundary of that land (or any part of it) is to coincide with 
a physical feature as provided for in that proposal. 

(6) Where, as a result of proposals becoming approved proposals relating to a long-distance route, land becomes 
coastal margin by virtue of an order under subsection (1)— 

 (a) section 2(1) does not apply in relation to the land by reason of it being coastal margin until the end of 
the access preparation period in relation to the land, 

 (b) any direction given under Chapter 2 in relation to the land may be expressed to take effect immediately 
after the end of that period, and 

 (c) until the end of that period, the land is not to be regarded as coastal margin— 

  (i) for the purpose of determining whether it is open country or registered common land, or 

  (ii) for the purposes of section 1(6AA) of the Occupiers’ Liability Act 1984 (duty of occupier of 
coastal margin to persons other than the occupier’s visitors). 

(7) Where, as a result of proposals becoming approved proposals relating to a long-distance route, land becomes 
coastal margin by virtue of an order under subsection (1), any exclusion or restriction under Chapter 2 of 
access to the land by virtue of section 2(1) ceases to have effect at the end of the access preparation period. 

(8) Subsection (7) does not apply to any exclusion or restriction resulting from a direction under Chapter 2 
which takes effect after the end of the access preparation period. 

(9) Subsections (6) and (7) do not apply to land if, at the time it becomes coastal margin by virtue of an order 
under subsection (1), it is already dedicated as coastal margin under section 16. 

(10) In this section— 

 “the 1949 Act” means the National Parks and Access to the Countryside Act 1949; 

 “access preparation period”, in relation to any land, means the period which— 

 (a) begins when the land becomes coastal margin, and 

 (b) ends with the day appointed by the Secretary of State by order under this subsection in relation to that 
land; 



 

Blue book supplement on English coastal access legislation v6 [7 July 2021] 33 

 

 “approved proposals relating to a long-distance route” is to be construed in accordance with sections 52(3) 
and 55(4) of the 1949 Act; 

 “coastal land” has the same meaning as in section 3; 

 “the English coastal route” means the route secured (or to be secured) pursuant to the coastal access duty 
(within the meaning of section 296 of the Marine and Coastal Access Act 2009); 

 “modify” includes amend, add to or repeal; 

 “official alternative route” has the meaning given by section 55J of the 1949 Act; 

 “relevant approved proposals” means approved proposals relating to a long-distance route which is or forms 
part of the English coastal route; 

 “specified” means specified in an order under subsection (1); 

 and references to the exclusion or restriction under Chapter 2 of access to any land by virtue of section 2(1) 
are to be interpreted in accordance with section 21(2) and (3). 

As inserted by MACA 2009 s 303(5).  

Note: the coastal margin order has been made under this section. 

Text: 14.2A.6 

 

Maps  

4.   Duty to prepare maps 
(1) It shall be the duty of Natural England to prepare, in respect of England outside Inner London, maps which 

together show— 

 (a) all registered common land, and  

 (b) all open country.  

(2) It shall be the duty of the Natural Resources Body for Wales to prepare, in respect of Wales, maps which 
together show—  

 (a) all registered common land, and  

 (b) all open country.  

(3) Subsections (1) and (2) have effect subject to the following provisions of this section and to the provisions 
of sections 5 to 9.  

(4) A map prepared under this section must distinguish between open country and registered common land, 
but need not distinguish between different categories of open country.  

(5) In preparing a map under this section, the appropriate countryside body—  

 (a) may determine not to show as open country areas of open country which are so small that the body 
consider that their inclusion would serve no useful purpose, and  

 (b) may determine that any boundary of an area of open country is to be treated as coinciding with a 
particular physical feature (whether the effect is to include other land as open country or to exclude 
part of an area of open country).  

As amended by Natural Resources Body for Wales (Functions) Order 2013 SI 2013 No 755 Sch 2 para 402 and NERCA 2006 
Sch 11 para 155. 

Text: 14.2.4 p 370 

 

5.   Publication of draft maps 
The appropriate countryside body shall— 

(a) issue in draft form any map prepared by them under section 4, 

(b) consider any representations received by them within the prescribed period with respect to the showing of, 
or the failure to show, any area of land on the map as registered common land or as open country, 

(c) confirm the map with or without modifications, 

(d) if the map has been confirmed without modifications, issue it in provisional form, and 

(e) if the map has been confirmed with modifications, prepare a map incorporating the modifications, and issue 
that map in provisional form. 

Text: 14.2.5 p 371 
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6.   Appeal against map after confirmation 
(1) Any person having an interest in any land may appeal— 

 (a) in the case of land in England, to the Secretary of State, or 

 (b) in the case of land in Wales, to the National Assembly for Wales, 

 against the showing of that land on a map in provisional form as registered common land or as open country. 

(2) An appeal relating to the showing of any land as registered common land may be brought only on the 
ground that the land is not registered common land. 

(3) An appeal relating to the showing of any land as open country may be brought only on the ground that— 

 (a) the land does not consist wholly or predominantly of mountain, moor, heath or down, and 

 (b) to the extent that the appropriate countryside body have exercised their discretion under section 4(5)(b) 
to treat land which is not open country as forming part of an area of open country, the body ought 
not to have done so. 

(4) On an appeal under this section, the Secretary of State or the National Assembly for Wales may— 

 (a) approve the whole or part of the map which is the subject of the appeal, with or without modifications, 
or 

 (b) require the appropriate countryside body to prepare under section 4 a new map relating to all or part 
of the area covered by the map which is the subject of the appeal. 

Text: 14.2.5 p 372 

 

7.   Appeal procedure 
(1) Before determining an appeal under section 6, the Secretary of State or the National Assembly for Wales 

may, if he or it thinks fit— 

 (a) cause the appeal to take, or continue in, the form of a hearing, or 

 (b) cause a local inquiry to be held; 

 and the appeal authority shall act as mentioned in paragraph (a) or (b) if a request is made by either party to 
the appeal to be heard with respect to the appeal. 

(2) Subsections (2) to (5) of section 250 of the Local Government Act 1972 (local inquiries: evidence and costs) 
apply to a hearing or local inquiry held under this section as they apply to a local inquiry held under that 
section, but as if— 

 (a) references in that section to the person appointed to hold the inquiry were references to the Secretary 
of State or the National Assembly for Wales, and 

 (b) references in that section to the Minister causing an inquiry to be held were references to the Secretary 
of State or the Assembly. 

(3) Where— 

 (a) for the purposes of an appeal under section 6, the Secretary of State or the National Assembly for 
Wales is required by subsection (1)— 

  (i) to cause the appeal to take or continue in the form of a hearing, or 

  (ii) to cause a local inquiry to be held, and 

 (b) the inquiry or hearing does not take place, and 

 (c) if it had taken place, the Secretary of State or the Assembly or a person appointed by the Secretary of 
State or the Assembly would have had power to make an order under section 250(5) of the Local 
Government Act 1972 requiring any party to pay the costs of the other party, 

 the power to make such an order may be exercised, in relation to costs incurred for the purposes of the 
inquiry or hearing, as if it had taken place. 

(4) This section has effect subject to section 8. 

Text: 14.2.5 p 372 

 

8.   Power of Secretary of State or Assembly to delegate functions relating to appeals 
(1) The Secretary of State or the National Assembly for Wales may— 

 (a) appoint any person to exercise on his or its behalf, with or without payment, the function of 
determining— 

  (i) an appeal under section 6, or 
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  (ii) any matter involved in such an appeal, or 

 (b) refer any matter involved in such an appeal to such person as the Secretary of State or the Assembly 
may appoint for the purpose, with or without payment. 

(2) Schedule 3 has effect with respect to appointments under subsection (1)(a). 

Text: 14.2.5 p 372 

 

9.   Maps in conclusive form 
(1) Where— 

 (a) The time within which any appeal under section 6 may be brought in relation to a map in provisional 
form has expired and no appeal has been brought, or 

 (b) every appeal brought under that section in relation to a map has— 

  (i) been determined by the map or part of it being approved without modifications, or 

  (ii) been withdrawn, 

 the appropriate countryside body shall issue the map (or the part or parts of it that have been approved 
without modifications) as a map in conclusive form. 

(2) Where— 

 (a) every appeal brought under section 6 in relation to a map in provisional form has been determined or 
withdrawn, and 

 (b) on one or more appeals, the map or any part of it has been approved with modifications, 

 the appropriate countryside body shall prepare a map which covers the area covered by the map in 
provisional form (or the part or parts of the map in provisional form that have been approved with or 
without modifications) and incorporates the modifications, and shall issue it as a map in conclusive form. 

(3) Where either of the conditions in subsection (1)(a) and (b) is satisfied in relation to any part of a map in 
provisional form, the Secretary of State (as respects England) or the National Assembly for Wales (as 
respects Wales) may direct the relevant countryside body to issue that part of the map as a map in conclusive 
form. 

(4) Where on an appeal under section 6 part of a map in provisional form has been approved with modifications 
but the condition in subsection (2)(a) is not yet satisfied, the Secretary of State (as respects England) or the 
National Assembly for Wales (as respects Wales) may direct the relevant countryside body to issue a map 
which covers the area covered by that part of the map in provisional form and incorporates the 
modifications, and to issue it as a map in conclusive form. 

(5) Where a map in conclusive form has been issued in compliance with a direction under subsection (3) or (4), 
subsections (1) and (2) shall have effect as if any reference to the map in provisional form were a reference 
to the part not affected by the direction. 

(6) A document purporting to be certified on behalf of the appropriate countryside body to be a copy of or of 
any part of a map in conclusive form issued by that body for the purposes of this Part shall be receivable in 
evidence and shall be deemed, unless the contrary is shown, to be such a copy. 

Text: 14.2.5 p 372 

 

10. Review of maps 
(1) Where the appropriate countryside body have issued a map in conclusive form in respect of any area, it shall 

be the duty of the body from time to time, on a review under this section, to consider— 

 (a) whether any land shown on that map as open country or registered common land is open country or 
registered common land at the time of the review, and 

 (b) whether any land in that area which is not so shown ought to be so shown. 

(2) A review under this section must be undertaken— 

 (a) in the case of the first review— 

  (i)  where the map is of an area in England, not more than twenty years after the issue of the map 
in conclusive form, and 

  (ii)  where the map is of an area in Wales, not more than ten years after the issue of the map in 
conclusive form, and 

 (b) in the case of subsequent reviews— 
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  (i)  where the map is of an area in England, not more than twenty years after the previous review, 
and 

  (ii)  where the map is of an area in Wales, not more than ten years after the previous review. 

(3) Regulations may amend paragraphs (a) and (b) of subsection (2) by substituting for the period for the time 
being specified in either of those paragraphs such other period as may be specified in the regulations. 

As amended by Countryside and Rights of Way Act 2000 (Review of Maps) (England) Regulations 2013 SI 2013 No 514 and 
Countryside and Rights of Way Act 2000 (Review of Maps) (England) Regulations 2019 SI 2019 No 1069. 

Text: 14.2.6 p 373, 14.2A.6 

 

11.  Regulations relating to maps 
(1) Regulations may make provision supplementing the provisions of sections 4 to 10. 

(2) Regulations under this section may in particular make provision with respect to— 

 (a) the scale on which maps are to be prepared, 

 (b) the manner and form in which they are to be prepared and issued, 

 (c) consultation with access authorities, local access forums and other persons on maps in draft form, 

 (d) the steps to be taken for informing the public of the issue of maps in draft form, provisional form or 
conclusive form, 

 (e) the manner in which maps in draft form, provisional form or conclusive form are to be published or 
to be made available for inspection, 

 (f) the period within which and the manner in which representations on a map in draft form may be made 
to the appropriate countryside body, 

 (g) the confirmation of a map under section 5(c), 

 (h) the period within which and manner in which appeals under section 6 are to be brought, 

 (i) the advertising of such an appeal, 

 (j) the manner in which such appeals are to be considered, 

 (k) the procedure to be followed on a review under section 10, including the issue of maps in draft form, 
provisional form and conclusive form on a review, and 

 (l) the correction by the appropriate countryside body of minor errors or omissions in maps. 

(3) Regulations made by virtue of subsection (2)(b) or (e) may authorise or require a map to be prepared, issued, 
published or made available for inspection in electronic form, but must require any map in electronic form 
to be capable of being reproduced in printed form. 

(4) Regulations made by virtue of subsection (2)(k) may provide for any of the provisions of this Chapter 
relating to appeals to apply (with or without modifications) in relation to an appeal against a map issued in 
provisional form on a review. 

Note : The following regulations have been made under this section: 

Access to the Countryside (Maps in Draft Form) (England) Regulations 2001 SI 2001 No 3301 

Access to the Countryside (Provisional and Conclusive Maps) (England) Regulations 2002 SI 2002 No 1710 

Access to the Countryside (Provisional and Conclusive Maps) (England) (Amendment) Regulations 2003 SI 2003 
No 32 

Access to the Countryside (Correction of Provisional and Conclusive Maps) (England) Regulations 2003 SI 2003 
No 1591 

Access to the Countryside (Correction of Provisional and Conclusive Maps) (England) (Amendment) Regulations 
2005 SI 2005 No 2027 

Text: 14.2.5 p 373, 14.2.6 p 373 

 

Rights and liabilities of owners and occupiers 

12.  Effect of right of access on rights and liabilities of owners 
(1) The operation of section 2(1) in relation to any access land does not increase the liability, under any 

enactment not contained in this Act or under any rule of law, of a person interested in the access land or 
any adjoining land in respect of the state of the land or of things done or omitted to be done on the land 

(2) Any restriction arising under a covenant or otherwise as to the use of any access land shall have effect 
subject to the provisions of this Part, and any liability of a person interested in any access land in respect of 
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such a restriction is limited accordingly. 

(3) For the purposes of any enactment or rule of law as to the circumstances in which the dedication of a 
highway or the grant of an easement may be presumed, or may be established by prescription, the use by 
the public or by any person of a way across land in the exercise of the right conferred by section 2(1) is to 
be disregarded. 

(4) The use of any land by the inhabitants of any locality for the purposes of open-air recreation in the exercise 
of the right conferred by section 2(1) is to be disregarded in determining whether the land has become a 
town or village green. 

Text: 14.2.17 p 382 

 

14.  Offence of displaying on access land notices deterring public use 
(1) If any person places or maintains— 

 (a) on or near any access land, or 

 (b) on or near a way leading to any access land, 

 a notice containing any false or misleading information likely to deter the public from exercising the right 
conferred by section 2(1), he is liable on summary conviction to a fine not exceeding level 1 on the standard 
scale. 

(2) The court before whom a person is convicted of an offence under subsection (1) may, in addition to or in 
substitution for the imposition of a fine, order him to remove the notice in respect of which he is convicted 
within such period, not being less than four days, as may be specified in the order. 

(3) A person who fails to comply with an order under subsection (2) is guilty of a further offence and liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

Text: 14.2.19 p 382 

 

Access under other enactments or by dedication 

15.  Rights of access under other enactments 
(1) For the purposes of section 1(1), land is to be treated as being accessible to the public apart from this Act 

at any time if, but only if, at that time— 

 (a) section 193 of the Law of Property Act 1925 (rights of the public over commons and waste lands) 
applies to it, 

 (b) by virtue of a local or private Act or a scheme made under Part I of the Commons Act 1899 (as read 
with subsection (2)), members of the public have a right of access to it at all times for the purposes of 
open-air recreation (however described), 

 (c) an access agreement or access order under Part V of the National Parks and Access to the Countryside 
Act 1949 is in force with respect to it, or 

 (d) the public have access to it under subsection (1) of section 19 of the Ancient Monuments and 
Archaeological Areas Act 1979 (public access to monuments under public control) or would have 
access to it under that subsection but for any provision of subsections (2) to (9) of that section. 

(2) Where a local or private Act or a scheme made under Part I of the Commons Act 1899 confers on the 
inhabitants of a particular district or neighbourhood (however described) a right of access to any land for 
the purposes of open-air recreation (however described), the right of access exercisable by those inhabitants 
in relation to that land is by virtue of this subsection exercisable by members of the public generally. 

Text: 14.2.9 p 375, 14.2.10 p 376, 14.2A.6, 14.2A.11 

 

16.  Dedication of land as access land 
(1) Subject to the provisions of this section, a person who, in respect of any land, holds— 

 (a) the fee simple absolute in possession, or 

 (b) a legal term of years absolute of which not less than 90 years remain unexpired, 

 may, by taking such steps as may be prescribed, dedicate the land for the purposes of this Part, whether or 
not it would be access land apart from this section. 

(2) Where any person other than the person making the dedication holds— 

 (a) any leasehold interest in any of the land to be dedicated, or 
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 (b) such other interest in any of that land as may be prescribed, 

 the dedication must be made jointly with that other person, in such manner as may be prescribed, or with 
his consent, given in such manner as may be prescribed. 

(2A) Where a person makes a dedication under this section in respect of land within subsection (2B), that 
dedication may also dedicate the land as coastal margin. 

(2B) The land within this subsection is— 

 (a) land which is coastal margin, and 

 (b) any other land in England which is adjacent to land which is coastal margin. 

(2C) Where land is dedicated as coastal margin— 

 (a) in the case of land within subsection (2B)(b), it is to be treated as coastal margin for the purposes of 
any provision made by or by virtue of this Part (other than section 1), and 

 (b) if— 

  (i) disregarding this paragraph, it would be excepted land, and 

  (ii) it is not land which is accessible to the public by virtue of any enactment or rule of law (other 
than this Act), 

  it is to be treated for the purposes of any provision made by or by virtue of this Part as if it were not 
excepted land. 

(3) In relation to a dedication under this section by virtue of subsection (1)(b), the reference in subsection (2)(a) 
to a leasehold interest does not include a reference to a leasehold interest superior to that of the person 
making the dedication. 

(4) A dedication made under this section by virtue of subsection (1)(b) shall have effect only for the remainder 
of the term held by the person making the dedication. 

(5) Schedule 2 to the Forestry Act 1967 (power for tenant for life and others to enter into forestry dedication 
covenants) applies to dedications under this section as it applies to forestry dedication covenants. 

(6) Regulations may— 

 (a) prescribe the form of any instrument to be used for the purposes of this section, 

 (b) enable a dedication under this section to include provision removing or relaxing any of the general 
restrictions in Schedule 2 in relation to any of the land to which the dedication relates, 

 (c) enable a dedication previously made under this section to be amended by the persons by whom a 
dedication could be made, so as to remove or relax any of those restrictions in relation to any of the 
land to which the dedication relates,  

 (ca) in the case of land within subsection (2B), enable a dedication previously made under this section in 
respect of the land (otherwise than by virtue of subsection (2A)) to be amended, by the persons by 
whom a dedication could be made, so as to provide that the land is dedicated as coastal margin for the 
purposes of subsection (2C), 

 (cb) provide for any exclusion or restriction under Chapter 2 of access by virtue of section 2(1) which has 
effect in relation to land which is within subsection (2B)(b) immediately before it is dedicated as coastal 
margin to cease to have effect at the time the dedication takes effect, and 

 (d) require any dedication under this section, or any amendment of such a dedication by virtue of 
paragraph (c), to be notified to the appropriate countryside body and to the access authority. 

(6A) In subsection (6)(cb) the reference to the exclusion or restriction under Chapter 2 of access to any land by 
virtue of section 2(1) is to be interpreted in accordance with section 21(2) and (3). 

(7) A dedication under this section is irrevocable and, subject to subsection (4), binds successive owners and 
occupiers of, and other persons interested in, the land to which it relates, but nothing in this section prevents 
any land from becoming excepted land. 

(8) A dedication under this section is a local land charge. 

As amended by MACA 2009 s 303(6).  

Note: The Access to the Countryside (Dedication of Land) (England) Regulations 2003 SI 2003 No 2004, as 
amended by the Access to the Countryside (Dedication of Land) (Amendment) (England) Regulations 2011 SI 
2011 No 2020, have been made under this section. 

Text: 14.2.11 p 376, 14.2A.6 
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Miscellaneous provisions relating to right of access 

17.  Byelaws 
(1) An access authority may, as respects access land in their area, make byelaws— 

 (a) for the preservation of order, 

 (b) for the prevention of damage to the land or anything on or in it, and 

 (c) for securing that persons exercising the right conferred by section 2(1) so behave themselves as to 
avoid undue interference with the enjoyment of the land by other persons. 

(2) Byelaws under this section may relate to all the access land in the area of the access authority or only to 
particular land. 

(3) Before making byelaws under this section, the access authority shall consult — 

 (a) the appropriate countryside body, and 

 (b) any local access forum established for an area to which the byelaws relate. 

(4) Byelaws under this section shall not interfere— 

 (a) with the exercise of any public right of way, 

 (b) with any authority having under any enactment functions relating to the land to which the byelaws 
apply, or 

 (c) with the provision of a electronic communications code network or the exercise of any right conferred 
by or in accordance with the electronic communications code on the operator of any such network. 

(5) Sections 236 to 238 of the Local Government Act 1972 (which relate to the procedure for making byelaws, 
authorise byelaws to impose fines not exceeding level 2 on the standard scale, and provide for the proof of 
byelaws in legal proceedings) apply to all byelaws under this section made by an access authority in England 
whether or not the authority making them is a local authority within the meaning of that Act. 

(5A)  Sections 7, 8, 10 and 19 of the Local Government Byelaws (Wales) Act 2012 apply to all byelaws under this 
section made by an access authority in Wales. 

(6) The confirming authority in relation to byelaws made under this section is— 

 (a) as respects England, the Secretary of State, and 

 (b) as respects Wales, the National Assembly for Wales. 

(7) Byelaws under this section relating to any land— 

 (a) may not be made unless the land is access land or the access authority are satisfied that it is likely to 
become access land, and 

 (b) may not be confirmed unless the land is access land. 

(8) Any access authority having power under this section to make byelaws also has power to enforce byelaws 
made by them; and any county council or district council may enforce byelaws made under this section by 
another authority as respects land in the area of the council. 

As amended by Communications Act 2003 Sch 17 para 165 and Local Government Byelaws (Wales) Act 2012 2012 anaw 2 Sch 
2 para 18. 

Text: 14.2.20 p 383, 14.2.22 p 384 

 

18.  Wardens 
(1) An access authority or a district council may appoint such number of persons as may appear to the authority 

making the appointment to be necessary or expedient, to act as wardens as respects access land in their area. 

(2) As respects access land in an area for which there is a local access forum, an access authority shall, before 
they first exercise the power under subsection (1) and thereafter from time to time, consult the local access 
forum about the exercise of that power. 

(3) Wardens may be appointed under subsection (1) for the following purposes— 

 (a) to secure compliance with byelaws under section 17 and with the general restrictions in Schedule 2, 

 (b) to enforce any exclusion imposed under Chapter II, 

 (c) in relation to the right conferred by section 2(1), to advise and assist the public and persons interested 
in access land, 

 (d) to perform such other duties (if any) in relation to access land as the authority appointing them may 
determine. 

(4) For the purpose of exercising any function conferred on him by or under this section, a warden appointed 



 

Blue book supplement on English coastal access legislation v6 [7 July 2021] 40 

 

under subsection (1) may enter upon any access land. 

(5) A warden appointed under subsection (1) shall, if so required, produce evidence of his authority before 
entering any access land in the exercise of the power conferred by subsection (4), and shall also produce 
evidence of his authority while he remains on the access land, if so required by any person. 

(6) Except as provided by subsection (4), this section does not authorise a warden appointed under subsection 
(1), on land in which any person other than the authority who appointed him has an interest, to do anything 
which apart from this section would be actionable at that person's suit by virtue of that interest. 

Text: 14.2.20 p 383, 14.2.22 p 384 

 

19.  Notices indicating boundaries, etc 
(1) An access authority may erect and maintain— 

 (a) notices indicating the boundaries of access land and excepted land, and 

 (b) notices informing the public of— 

  (i) the effect of the general restrictions in Schedule 2, 

  (ii) the exclusion or restriction under Chapter II of access by virtue of section 2(1) to any land, and 

  (iii) any other matters relating to access land or to access by virtue of section 2(1) which the access 
authority consider appropriate. 

(2) In subsection (1)(b)(ii), the reference to the exclusion or restriction of access by virtue of section 2(1) is to 
be interpreted in accordance with section 21(2) and (3). 

(3) Before erecting a notice on any land under subsection (1) the access authority shall, if reasonably practicable, 
consult the owner or occupier of the land. 

(4) An access authority may also, as respects any access land in their area, defray or contribute towards, or 
undertake to defray or contribute towards, expenditure incurred or to be incurred in relation to the land by 
any person in displaying such notices as are mentioned in subsection (1)(a) and (b). 

(5) In the case of access land that is coastal margin, the powers conferred on an access authority by this section 
are also exercisable by Natural England. 

As amended by MACA 2009 Sch 20 para 7. 

Text: 14.2.22 p 384, 14.2A.6 

 

20.  Codes of conduct and other information 
(1) In relation to England, it shall be the duty of Natural England to issue, and from time to time revise, a code 

of conduct for the guidance of persons exercising the right conferred by section 2(1) and of persons 
interested in access land, and to take such other steps as appear to them expedient for securing— 

 (a) that the public are informed of the situation and extent of, and means of access to, access land,  

 (b) that the public and persons interested in access land are informed of their respective rights and 
obligations— 

  (i) under this Part, and 

  (ii) with regard to public rights of way on, and nature conservation in relation to, access land, and 

 (c) that, in relation to access land which is coastal margin, the public are informed that the right conferred 
by section 2(1) does not affect any other right of access that may exist in relation to that land. 

(1A) The duty imposed by subsection (1) to issue and revise a code of conduct may be discharged, in relation to 
access land which is coastal margin, by (or in part by) issuing and revising a separate code relating to such 
access land only. 

(2) In relation to Wales, it shall be the duty of the Natural Resources Body to issue, and from time to time 
revise, a code of conduct for the guidance of persons exercising the right conferred by section 2(1) and of 
persons interested in access land, and to take such other steps as appear to them expedient for securing the 
results mentioned in paragraphs (a) and (b) of subsection (1). 

(3) A code of conduct issued by Natural England or the Natural Resources Body for Wales may include 
provisions in pursuance of subsection (1) or (2) and in pursuance of section 86(1) of the National Parks and 
Access to the Countryside Act 1949. 

(4) The powers conferred by subsections (1) and (2) include power to contribute towards expenses incurred by 
other persons. 

As amended by NERCA 2006 Sch 11 para 156, MACA 2009 s 303(7) and Natural Resources Body for Wales (Functions) 
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Order 2013 SI 2013 No 755 Sch 2 para 402. 

Text: 14.2A.6 

 

CHAPTER II: EXCLUSION OR RESTRICTION OF ACCESS 
21.  Interpretation of Chapter II 
(1) References in this Chapter to the exclusion or restriction of access to any land by virtue of section 2(1) are 

to be interpreted in accordance with subsections (2) and (3). 

(2) A person excludes access by virtue of subsection (1) of section 2 to any land where he excludes the 
application of that subsection in relation to that land. 

(3) A person restricts access by virtue of subsection (1) of section 2 to any land where he provides that the right 
conferred by that subsection— 

 (a) is exercisable only along specified routes or ways, 

 (b) is exercisable only after entering the land at a specified place or places, 

 (c) is exercisable only by persons who do not take dogs on the land, or 

 (d) is exercisable only by persons who satisfy any other specified conditions. 

(4) In this Chapter, except section 23(1), “owner”, in relation to land which is subject to a farm business tenancy 
within the meaning of the Agricultural Tenancies Act 1995 or a tenancy to which the Agricultural Holdings 
Act 1986 applies, means the tenant under that tenancy. 

(5) Subject to subsection (6), in this Chapter “the relevant authority”— 

 (za) in relation to any land which is coastal margin, means Natural England, 

 (a) in relation to any land (other than coastal margin) in a National Park, means the National Park 
authority, and 

 (b) in relation to any other land, means the appropriate countryside body. 

(6) Where— 

 (a) it appears to the Forestry Commissioners that any land in England which is dedicated for the purposes 
of this Part under section 16 (other than land which is coastal margin) consists wholly or predominantly 
of woodland, and 

 (b) the Forestry Commissioners give to the body who are apart from this subsection the relevant authority 
for the purposes of this Chapter in relation to the land a notice stating that the Forestry Commissioners 
are to be the relevant authority for those purposes as from a date specified in the notice, 

 the Forestry Commissioners shall as from that date become the relevant authority in relation to that land 
for those purposes, but subject to subsection (7). 

(6A)  Where— 

 (a)  it appears to the Natural Resources Body for Wales that any land in a National Park in Wales which is 
dedicated for the purposes of this Part under section 16 consists wholly or predominantly of woodland, 
and 

 (b)  the Natural Resources Body for Wales give to the relevant National Park Authority who are apart from 
this subsection the relevant authority for the purposes of this Chapter in relation to the land a notice 
stating that the Natural Resources Body for Wales are to be the relevant authority for those purposes 
as from a date specified in the notice,  

 the Natural Resources Body for Wales shall as from that date become the relevant authority in relation to 
that land for those purposes, but subject to subsection (7A). 

(7) Where it appears to the Forestry Commissioners that any land in England in relation to which they are by 
virtue of subsection (6) the relevant authority for the purposes of this Chapter has ceased to consist wholly 
or predominantly of woodland, the Forestry Commissioners may, by giving notice to the body who would 
apart from subsection (6) be the relevant authority, revoke the notice under subsection (6) as from a date 
specified in the notice under this subsection. 

(7A)  Where it appears to the Natural Resources Body for Wales that any land in relation to which they are by 
virtue of subsection (6A) the relevant authority for the purposes of this Chapter has ceased to consist wholly 
or predominantly of woodland, the Natural Resources Body for Wales may, by giving notice to the National 
Park Authority who would apart from subsection (6A) be the relevant authority, revoke the notice under 
subsection (6A) as from a date specified in the notice under this subsection. 

(8) Where there is access to an area of coastal margin by virtue of section 2(1), Natural England may— 
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 (a) if the land is in a National Park, authorise the National Park authority, or 

 (b) if the land consists wholly or predominantly of woodland, authorise the Forestry Commissioners, 

 to exercise in relation to the land such of Natural England’s functions under this Chapter as Natural England 
may specify. 

(9) An authorisation given for the purposes of subsection (8) may be— 

 (a) for a period specified in the authorisation, or 

 (b) for an indefinite period, 

 and may be revoked at any time by Natural England. 

As amended by CMO 2010 Sch 1 para 15 and Natural Resources Body for Wales (Functions) Order 2013 SI 2013 No 755 Sch 
2 para 403. 

Text: 14.2.15 p 378, 14.2A.6 

 

22.  Exclusion or restriction at discretion of owner and others 
(1) Subject to subsections (2) and (6), an entitled person may, by giving notice to the relevant authority in 

accordance with regulations under section 32(1)(a), exclude or restrict access by virtue of section 2(1) to any 
land on one or more days specified in the notice. 

(2) The number of days on which any entitled person excludes or restricts under this section access by virtue 
of section 2(1) to any land must not in any calendar year exceed the relevant maximum. 

(3) In this section “entitled person”, in relation to any land, means— 

 (a) the owner of the land, and 

 (b) any other person having an interest in the land and falling within a prescribed description. 

(4) Subject to subsection (5), in this section “the relevant maximum” means twenty-eight. 

(5) If regulations are made under subsection (3)(b), the regulations must provide that, in cases where there are 
two or more entitled persons having different interests in the land, the relevant maximum in relation to each 
of them is to be determined in accordance with the regulations, but so that the number of days on which 
access by virtue of section 2(1) to any land may be excluded or restricted under this section in any calendar 
year does not exceed twenty-eight. 

(6) An entitled person may not under this section exclude or restrict access by virtue of section 2(1) to any land 
on— 

 (a) Christmas Day or Good Friday, or 

 (b) any day which is a bank holiday under the Banking and Financial Dealings Act 1971 in England and 
Wales. 

(7) An entitled person may not under this section exclude or restrict access by virtue of section 2(1) to any land 
on— 

 (a) on more than four days in any calendar year which are either Saturday or Sunday, 

 (b) on any Saturday in the period beginning with 1st June and ending with 11th August in any year, 

 (c) on any Sunday in the period beginning with 1st June and ending with 30th September in any year. 

(8) Regulations may provide that any exclusion or restriction under subsection (1) of access by virtue of section 
2(1) to any land must relate to an area of land the boundaries of which are determined in accordance with 
the regulations. 

(9) Nothing in this section applies in relation to land which is coastal margin. 

As amended by CMO 2010 Sch 1 para 16.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.15 p 378, 14.2A.7 

 

23.  Restrictions on dogs at discretion of owner 
(1) The owner of any land consisting of moor managed for the breeding and shooting of grouse may, so far as 

appears to him to be necessary in connection with the management of the land for that purpose, by taking 
such steps as may be prescribed, provide that, during a specified period, the right conferred by section 2(1) 
is exercisable only by persons who do not take dogs on the land. 
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(2) The owner of any land may, so far as appears to him to be necessary in connection with lambing, by taking 
such steps as may be prescribed, provide that during a specified period the right conferred by section 2(1) 
is exercisable only by persons who do not take dogs into any field or enclosure on the land in which there 
are sheep. 

(3) In subsection (2) “field or enclosure” means a field or enclosure of not more than 15 hectares. 

(4) As respects any land— 

 (a) any period specified under subsection (1) may not be more than five years, 

 (b) not more than one period may be specified under subsection (2) in any calendar year, and that period 
may not be more than six weeks. 

(5) A restriction imposed under subsection (1) or (2) does not prevent a blind person from taking with him a 
trained guide dog, or a deaf person from taking with him a trained hearing dog. 

(6) Nothing in this section applies in relation to land which is coastal margin. 

As amended by CMO 2010 Sch 1 para 17.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.15 p 379, 14.2A.7 

 

24.  Land management 
(1) The relevant authority may make a land management direction in relation to any land (“the designated 

land”). 

(1A) The relevant authority may exercise their powers under subsection (1)— 

 (a) in any case, on the application of any person interested in the designated land, and 

 (b) if the designated land is coastal margin, without any such application having been made. 

(1B) A land management direction is a direction which— 

 (a) where the designated land is coastal margin— 

  (i) excludes or restricts access to the designated land during a specified period, or 

  (ii) authorises a specified person to exclude or restrict in the manner specified in the direction access 
to the designated land, or to such part or parts of that land as the specified person may determine 
in accordance with the direction, during a specified period, and 

 (b) in any other case, excludes or restricts access to the designated land during a specified period. 

(1C) The relevant authority may not make a land management direction unless— 

 (a) in the case of a direction within subsection (1B)(a), they are satisfied that the exclusion or restriction 
under this section of access to the designated land to the extent provided for in or by the direction is 
necessary for the purposes of the management of the designated land or any adjoining land; 

 (b) in the case of a direction within subsection (1B)(b), they are satisfied that the exclusion or restriction 
under this section of access to the designated land to the extent provided by the direction is necessary 
for the purposes of the management of the land by the applicant. 

(1D) Before making a land management direction under subsection (1B)(a) in a case where an application has not 
been made under subsection (1A)(a), the relevant authority must take reasonable steps to consult any person 
who— 

 (a) holds an estate in fee simple absolute in possession in the designated land (or any part of it), 

 (b) holds a term of years absolute in that land (or any part of it), or 

 (c) is in lawful occupation of that land (or any part of it). 

(1E) Subsection (1D) does not apply if the direction is made in accordance with section 55F(2) of the National 
Parks and Access to the Countryside Act 1949(a) (directions set out in report approving proposals for 
English coastal route). 

(1F) The reference in subsection (1B)(a) to a specified period includes a reference to— 

 (a) a specified period in every calendar year; 

 (b) a period which is to be determined by the relevant authority in accordance with the direction; 

 (c) a period which is to be determined by a specified person in accordance with the direction and, where 
the direction so requires, notified to the relevant authority by the specified person in accordance with 
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the direction; 

 (d) an indefinite period. 

(2) The reference in subsection (1B)(b) to a specified period includes a reference to— 

 (a) a specified period in every calendar year, or 

 (b) a period which is to be— 

  (i) determined by the applicant in accordance with the direction, and 

  (ii) notified by him to the relevant authority in accordance with regulations under section 32(1)(d). 

(3) In determining whether to any extent the exclusion or restriction under this section of access by virtue of 
section 2(1) during any period is necessary for the purposes of land management, the relevant authority shall 
have regard to— 

 (a) the existence of the right conferred by section 22, 

 (b) the extent to which the applicant has exercised or proposes to exercise that right, and 

 (c) the purposes for which he has exercised or proposes to exercise it. 

(4) Where an application under this section relates to land which is not access land at the time when the 
application is made, the relevant authority shall not give a direction under this section unless they are 
satisfied that it is likely that the land will be access land during all or part of the period to which the 
application relates. 

(5) Subsections (3) and (4) do not apply in relation to land management directions under subsection (1B)(a). 

(6) In this section references to access to land are to access by virtue of section 2(1). 

As amended by CMO 2010 Sch 1 para 18.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 379, 14.2A.7 

 

25.  Avoidance of risk of fire or of danger to the public 
(1) The relevant authority may by direction exclude or restrict access by virtue of section 2(1) in relation to any 

land during a specified period if the authority are satisfied— 

 (a) that, by reason of any exceptional conditions of weather, the exclusion or restriction under this section 
of access to the land by virtue of section 2(1) to the extent provided by the direction is necessary for 
the purpose of fire prevention, or 

 (b) that, by reason of anything done, or proposed to be done, on the land or on adjacent land, the exclusion 
or restriction under this section of access to the land by virtue of section 2(1) to the extent provided 
by the direction is necessary for the purpose of avoiding danger to the public. 

(1A) Subsection (1)(a) does not apply in relation to land which is coastal margin if it is— 

 (a) land over which the line of an approved section of the English coastal route, an official alternative 
route or a temporary route passes, or 

 (b) land which is adjacent to and within 2 metres either side of such a line. 

(2) The reference in subsection (1) to a specified period includes a reference to— 

 (a) a specified period in every calendar year, and 

 (b) a period which is to be— 

  (i) determined by a specified person in accordance with the direction, and 

  (ii) notified by him to the relevant authority in accordance with regulations under section 32(1)(d), 
and 

 (c) in the case of a direction relating to land which is coastal margin, a period which is to be determined 
by a specified person in accordance with the direction and, where the direction so requires, notified to 
the relevant authority by the specified person in accordance with the direction. 

(3) The relevant authority may exercise their powers under subsection (1) on the application of any person 
interested in the land, or without any such application having been made. 

(4) In determining on an application made by a person interested in the land whether the condition in 
subsection (1)(a) or (b) is satisfied, the relevant authority shall have regard to— 

 (a) the existence of the right conferred by section 22, 
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 (b) the extent to which the applicant has exercised or proposes to exercise that right, and 

 (c) the purposes for which he has exercised or proposes to exercise it. 

(5) Where an application under this section relates to land which is not access land at the time when the 
application is made, the relevant authority shall not give a direction under this section unless they are 
satisfied that it is likely that the land will be access land during all or part of the period to which the 
application relates. 

(6) Nothing in subsection (4) or (5) applies in relation to land which is coastal margin. 

(7) In this section— 

 “approved section of the English coastal route” means a route (other than an official alternative route) in 
relevant approved proposals (within the meaning of section 3A); 

 “official alternative route” has the meaning given by section 55J of the National Parks  and Access to the 
Countryside Act 1949; 

 “temporary route” means a route for the time being having effect by virtue of a direction under section 55I 
of that Act. 

As amended by CMO 2010 Sch 1 para 19.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 380, 14.2A.7 

 

25A. Salt marshes and flats 
(1) The relevant authority may by direction exclude or restrict access to any land which is coastal margin 

consisting of salt marsh or flat if the authority are satisfied that the exclusion or restriction under this section 
of access to the land to the extent provided by the direction is necessary because the land, or any part of the 
land, is unsuitable for public access. 

(2) A direction under subsection (1) may be expressed to have effect— 

 (a) during a period specified in the direction, 

 (b) during a specified period in every calendar year, 

 (c) during a period which is to be determined by the relevant authority in accordance with the direction, 

 (d) during a period which is to be determined by a specified person in accordance with the direction and, 
where the direction so requires, notified to the relevant authority by the specified person in accordance 
with the direction, or 

 (e) indefinitely. 

(3) In this section a reference to “access” to land means access by virtue of section 2(1). 

As inserted by CMO 2010 Sch 1 para 20. 

Text: 14.2A.7 

 

26.  Nature conservation and heritage preservation 
(1) The relevant authority may by direction exclude or restrict access by virtue of section 2(1) to any land during 

any period if they are satisfied that the exclusion or restriction of access by virtue of section 2(1) to the 
extent provided by the direction is necessary for either of the purposes specified in subsection (3). 

(2) A direction under subsection (1) may be expressed to have effect— 

 (a) during a period specified in the direction, 

 (b) during a specified period in every calendar year, or 

 (c) during a period which is to be— 

  (i) determined by a specified person in accordance with the direction, and 

  (ii) notified by him to the relevant authority in accordance with regulations under section 32(1)(d),  

 (ca) in the case of land which is coastal margin, during a period which is to be determined by a specified 
person in accordance with the direction and, where the direction so requires, notified to the relevant 
authority by the specified person in accordance with the direction, or 

 (d) indefinitely. 

(3) The purposes referred to in subsection (1) are— 
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 (a) the purpose of conserving flora, fauna or geological or physiographical features of the land in question; 

 (b) the purpose of preserving— 

  (i) any scheduled monument as defined by section 1(11) of the Ancient Monuments and 
Archaeological Areas Act 1979, or 

  (ii) any other structure, work, site, garden or area which is of historic, architectural, traditional, 
artistic or archaeological interest. 

(4) In considering whether to give a direction under this section, the relevant authority shall have regard to any 
advice given to them by the relevant advisory body. 

(4A) Subsection (4) does not apply if the direction is made in accordance with section 55F(2) of the National 
Parks and Access to the Countryside Act 1949 (directions set out in report approving proposals for English 
coastal route). 

(5) Subsection (4) does not apply where the direction is given by the Natural Resources Body for Wales for the 
purpose specified in subsection (3)(a) or revokes a direction given by them for that purpose. 

(6) In this section "the relevant advisory body"— 

 (a) in relation to a direction which is to be given for the purpose specified in subsection (3)(a) or which 
revokes a direction given for that purpose, means— 

  (i) in the case of land in England in respect of which Natural England is not the relevant authority, 
Natural England, and 

  (ii) in the case of land in Wales in respect of which the Natural Resources Body for Wales are not 
the relevant authority, the Natural Resources Body for Wales, and 

 (b) in relation to a direction which is to be given for the purpose specified in subsection (3)(b) or which 
revokes a direction given for that purpose, means— 

  (i) in the case of land in England, the Historic Buildings and Monuments Commission for England, 
and 

  (ii) in the case of land in Wales, the National Assembly for Wales. 

As amended by NERCA 2006 Sch 11 para 157, CMO 2010 Sch 1 para 21 and Natural Resources Body for Wales (Functions) 
Order 2013 SI 2013 No 755 Sch 2 para 404.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 380, 14.2A.7 

 

27.  Directions by relevant authority: general 
(1) Before giving a direction under section 24, 25, 25A or 26 in relation to land in an area for which there is a 

local access forum so as to exclude or restrict access to the land— 

 (a) indefinitely, or 

 (b) during a period which exceeds, or may exceed, six months, 

 the relevant authority shall consult the local access forum. 

(2) Any direction under section 24, 25, 25A or 26 may be revoked or varied by a subsequent direction under 
that provision. 

(3) Where a direction given under section 24, 25, 25A or 26 in relation to any land by the relevant authority 
excludes or restricts access to the land— 

 (a) indefinitely, 

 (b) for part of every year or of each of six or more consecutive calendar years, or 

 (c) for a specified period of more than five years, 

 the authority shall review the direction not later than the fifth anniversary of the relevant date. 

(4) In subsection (3) “the relevant date”, in relation to a direction, means— 

 (a) the day on which the direction was given, or 

 (b) where it has already been reviewed, the day on which it was last reviewed. 

(5) Before revoking or varying a direction under section 24 or 25 which was given on the application of a person 
interested in the land to which the direction relates (“the original applicant”), the relevant authority shall— 

 (a) where the original applicant still holds the interest in the land which he held when he applied for the 
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direction and it is reasonably practicable to consult him, consult the original applicant, and 

 (b) where the original applicant does not hold that interest, consult any person who holds that interest 
and with whom consultation is reasonably practicable. 

(6) Before revoking or varying a direction under section 26, the relevant authority shall consult the relevant 
advisory body as defined by section 26(6), unless the direction falls within section 26(5). 

(7) Subsection (1) does not apply if the direction is made in accordance with section 55F(2) of the National 
Parks and Access to the Countryside Act 1949 (directions set out in report approving proposals for English 
coastal route). 

(8) Nothing in subsection (5) or (6) has effect in relation to a direction ceasing to have effect by virtue of section 
3A(7) (pre-existing directions ceasing to have effect at end of access preparation period for coastal margin). 

As amended by CMO 2010 Sch 1 para 22.  

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 380, 14.2.20 p 383, 14.2A.7 

 

28.  Defence or national security 
(1) The Secretary of State may by direction exclude or restrict access by virtue of section 2(1) to any land during 

any period if he is satisfied that the exclusion or restriction of such access to the extent provided by the 
direction is necessary for the purposes of defence or national security. 

(2) A direction under subsection (1) may be expressed to have effect— 

 (a) during a period specified in the direction, 

 (b) during a specified period in every calendar year, 

 (c) during a period which is to be— 

  (i) determined in accordance with the direction by a person authorised by the Secretary of State, 
and 

  (ii) notified by that person to the relevant authority in accordance with regulations under section 
32(1)(c), or 

 (d) indefinitely. 

(3) Any direction given by the Secretary of State under this section may be revoked or varied by a subsequent 
direction. 

(4) Where a direction given under this section in relation to any land excludes or restricts access to the land— 

 (a) indefinitely, 

 (b) for part of every year or of each of six or more consecutive calendar years, or 

 (c) for a specified period of more than five years, 

 the Secretary of State shall review the direction not later than the fifth anniversary of the relevant date. 

(5) In subsection (4) “the relevant date”, in relation to a direction, means— 

 (a) the day on which the direction was given, or 

 (b) where it has previously been reviewed, the day on which it was last reviewed. 

(6) If in any calendar year the Secretary of State reviews a defence direction, he shall— 

 (a) prepare a report on all reviews of defence directions which he has undertaken during that year, and 

 (b) lay a copy of the report before each House of Parliament. 

(7) In subsection (6) “defence direction” means a direction given under this section for the purposes of defence. 

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 380 

 

29.  Reference by relevant advisory body 
(1) Subsections (2) and (3) apply where— 

 (a) the relevant advisory body has given advice under section 26(4) or on being consulted under section 
27(6), but 
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 (b) in any respect, the relevant authority decide not to act in accordance with that advice. 

(2) The relevant advisory body may refer the decision— 

 (a) in the case of land in England, to the Secretary of State, or 

 (b) in the case of land in Wales, to the National Assembly for Wales. 

(3) On a reference under this section the Secretary of State or the National Assembly for Wales may, if he or it 
thinks fit— 

 (a) cancel any direction given by the relevant authority, or 

 (b) require the relevant authority to give such direction under section 26 as the Secretary of State or, as 
the case may be, the Assembly, think fit. 

(4) Sections 7 and 8 (and Schedule 3) have effect in relation to a reference under this section as they have effect 
in relation to an appeal under section 6. 

(5) In this section— 

 “the relevant advisory body” has the same meaning as in section 26, except that it does not include the 
National Assembly for Wales. 

As amended by the Ministry of Agriculture, Fisheries and Food (Dissolution) Order 2002 SI 2002 No 794 Sch 1 para 43 and 
Sch 2.  

Text: 

 

30.  Appeal by person interested in land 
(1) Subsections (2) and (3) apply where— 

 (a) a person interested in any land (in this section referred to as “the applicant”)— 

  (i) has applied for a direction under section 24 or 25, or 

  (ii) has made representations on being consulted under section 27(5), but 

 (b) in any respect, the relevant authority decide not to act in accordance with the application or the 
representations. 

(2) The relevant authority shall inform the applicant of their reasons for not acting in accordance with the 
application or representations. 

(3) The applicant may appeal against the decision— 

 (a) in the case of land in England, to the Secretary of State, or 

 (b) in the case of land in Wales, to the National Assembly for Wales. 

(4) On appeal under this section the Secretary of State or the National Assembly for Wales may, if he or it 
thinks fit— 

 (a) cancel any direction given by the relevant authority, or 

 (b) require the relevant authority to give such direction under section 24 or 25 as the Secretary of State or, 
as the case may be, the Assembly, think fit. 

(5) Sections 7 and 8 (and Schedule 3) have effect in relation to an appeal under this section as they have effect 
in relation to an appeal under section 6. 

As amended by the Ministry of Agriculture, Fisheries and Food (Dissolution) Order 2002 SI 2002 No 794 Sch 1 para 44 and 
Sch 2. 

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 379 

 

31.  Exclusion or restriction of access in case of emergency 
(1) Regulations may make provision enabling the relevant authority— 

 (a) where the authority are satisfied that an emergency has arisen which makes the exclusion or restriction 
of access by virtue of section 2(1) necessary for any of the purposes specified in section 24(1C)(b), 
25(1) or 26(3), by direction to exclude or restrict such access, in respect of any land, for a period not 
exceeding three months. 

 (b) where the authority are satisfied that an emergency has arisen which makes the exclusion or restriction 
of access by virtue of section 2(1) necessary for any of the purposes specified in section 24(1C)(a), by 
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direction to exclude or restrict such access, in respect of any land which is coastal margin, for a period 
not exceeding three months. 

(1A) Nothing in subsection (1) authorises regulations to make provision which enables the relevant authority to 
exclude or restrict access, for the purposes specified in subsection (1)(a) of section 25, in respect of any land 
which is coastal margin and is within subsection (1A)(a) or (b) of that section. 

(2) Regulations under this section may provide for any of the preceding provisions of this Chapter to apply in 
relation to a direction given under the regulations with such modifications as may be prescribed. 

As amended by CMO 2010 Sch 1 para 23. 

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
as amended by the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 
2006 SI 2006 No 990, apply to this section. 

Text: 14.2.16 p 381, 14.2A.7 

 

32.  Regulations relating to exclusion or restriction of access 
(1) Regulations may make provision— 

 (a) as to the giving of notice under section 22(1), 

 (b) as to the steps to be taken under section 23(1) and (2), 

 (c) as to the procedure on any application to the relevant authority under section 24 or 25, including the 
period within which any such application must be made, 

 (d) as to the giving of notice for the purposes of section 24(2)(b)(ii), 25(2)(b)(ii), 26(2)(c)(ii) or 28(2)(c)(ii), 

 (e) prescribing the form of any notice or application referred to in paragraphs (a) to (d), 

 (f) restricting the cases in which a person who is interested in any land only as the holder of rights of 
common may make an application under section 24 or 25 in respect of the land, 

 (g) as to requirements to be met by relevant authorities or the Secretary of State in relation to consultation 
(whether or not required by the preceding provisions of this Chapter), 

 (h) as to the giving of directions by relevant authorities or the Secretary of State, 

 (i) as to notification by relevant authorities or the Secretary of State of decisions under this Chapter, 

 (j) as to steps to be taken by persons interested in land, by relevant authorities, by the bodies specified in 
section 26(6) or by the Secretary of State for informing the public about the exclusion or restriction 
under this Chapter of access by virtue of section 2(1), including the display of notices on or near the 
land to which the exclusion or restriction relates, 

 (k) as to the carrying out of reviews by relevant authorities under section 27(3) or by the Secretary of State 
under section 28(4), 

 (l) as to the period within which and manner in which appeals under section 30 are to be brought,  

 (m) as to the advertising of such an appeal, and 

 (n) as to the manner in which such appeals are to be considered. 

(2) Regulations made under subsection (1)(k) may provide for any of the provisions of this Chapter relating to 
appeals to apply (with or without modifications) on a review under section 27. 

Note: The Access to the Countryside (Exclusions and Restrictions) (England) Regulations 2003 SI 2003 No 2713, 
and the Access to the Countryside (Exclusions and Restrictions) (England) (Amendment) Regulations 2006 SI 
2006 No 990, have been made under this section. 

Text: 14.2.15 p 378 

 

33.  Guidance by countryside bodies to National Park authorities 
(1) Subject to subsection (3), Natural England may issue guidance— 

 (a) to National Park authorities in England with respect to the discharge by National Park authorities of 
their functions under this Chapter, and 

 (b) to the Forestry Commissioners with respect to the discharge by the Forestry Commissioners of any 
functions conferred on them by virtue of section 21(6) in relation to land in England. 

(2) Subject to subsection (3), the Natural Resources Body for Wales may issue guidance— 

 (a) to National Park authorities in Wales with respect to the discharge by National Park authorities of their 
functions under this Chapter 
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(3) Natural England or the Natural Resources Body for Wales may not issue any guidance under this section 
unless the guidance has been approved— 

 (a) in the case of Natural England, by the Secretary of State, and 

 (b) in the case of the Natural Resources Body for Wales, by the National Assembly for Wales. 

(4) Where Natural England or the Natural Resources Body for Wales issue any guidance under this section, 
they shall arrange for the guidance to be published in such manner as they consider appropriate. 

(5) A National Park authority or the Forestry Commissioners shall have regard to any guidance issued to them 
under this section. 

As amended by NERCA 2006 Sch 11 para 158 Natural Resources Body for Wales (Functions) Order 2013 SI 2013 No 755 
Sch 2 para 405. 

Text: 

 

CHAPTER III : MEANS OF ACCESS 
34.  Interpretation of Chapter III 
In this Chapter— 

“access land” does not include any land in relation to which the application of section 2(1) has been excluded 
under any provision of Chapter II either indefinitely or for a specified period of which at least six months remain 
unexpired; 

“means of access”, in relation to land, means— 

(a) any opening in a wall, fence or hedge bounding the land (or part of the land), with or without a gate, stile 
or other works for regulating passage through the opening, 

(b) any stairs or steps for enabling persons to enter on the land (or part of the land), or 

(c) any bridge, stepping stone or other works for crossing a watercourse, ditch or bog on the land or adjoining 
the boundary of the land. 

Text: 14.2.21 p 383 

 

35.  Agreements with respect to means of access 
(1) Where, in respect of any access land, it appears to the access authority that— 

 (a) the opening-up, improvement or repair of any means of access to the land, 

 (b) the construction of any new means of access to the land, 

 (c) the maintenance of any means of access to the land, or 

 (d) the imposition of restrictions— 

  (i) on the destruction, removal, alteration or stopping-up of any means of access to the land, or 

  (ii) on the doing of any thing whereby the use of any such means of access to the land by the public 
would be impeded, 

 is necessary for giving the public reasonable access to that land in exercise of the right conferred by section 
2(1), the access authority may enter into an agreement with the owner or occupier of the land as to the 
carrying out of the works or the imposition of the restrictions. 

(2) An agreement under this section may provide— 

 (a) for the carrying out of works by the owner or occupier or by the access authority, and 

 (b) for the making of payments by the access authority— 

  (i) as a contribution towards, or for the purpose of defraying, costs incurred by the owner or 
occupier in carrying out any works for which the agreement provides, or 

  (ii) in consideration of the imposition of any restriction. 

Text: 14.2.21 p 383 

 

36.  Failure to comply with agreement 
(1) If the owner or occupier of any access land fails to carry out within the required time any works which he 

is required by an agreement under section 35 to carry out, the access authority, after giving not less than 
twenty-one days’ notice of their intention to do so, may take all necessary steps for carrying out those works. 

(2) In subsection (1) “the required time” means the time specified in, or determined in accordance with, the 
agreement as that within which the works must be carried out or, if there is no such time, means a reasonable 



 

Blue book supplement on English coastal access legislation v6 [7 July 2021] 51 

 

time. 

(3) If the owner or occupier of any access land fails to observe any restriction which he is required by an 
agreement under section 35 to observe, the access authority may give him a notice requiring him within a 
specified period of not less than twenty-one days to carry out such works as may be specified in the notice, 
for the purpose of remedying the failure to observe the restriction. 

(4) A notice under subsection (3) must contain particulars of the right of appeal conferred by section 38. 

(5) If the person to whom a notice under subsection (3) is given fails to comply with the notice, the access 
authority may take all necessary steps for carrying out any works specified in the notice. 

(6) Where the access authority carry out any works by virtue of subsection (1), the authority may recover the 
amount of any expenses reasonably incurred by them in carrying out the works, reduced by their 
contribution under the agreement, from the person by whom under the agreement the cost (apart from the 
authority's contribution) of carrying out the works would fall to be borne. 

(7) Where the access authority carry out any works by virtue of subsection (5), the authority may recover the 
amount of any expenses reasonably incurred by them in carrying out the works from the person to whom 
the notice under subsection (3) was given. 

Text: 14.2.21 p 383 

 

37.  Provision of access by access authority in absence of agreement 
(1) Where, in respect of any access land— 

 (a) it appears to the access authority that— 

  (i) the opening-up, improvement or repair of any means of access to the land, 

  (ii) the construction of any new means of access to the land, or 

  (iii) the maintenance of any means of access to the land, 

  is necessary for giving the public reasonable access to that land in pursuance of the right conferred by 
section 2(1), and 

 (b) the access authority are satisfied that they are unable to conclude on reasonable terms an agreement 
under section 35 with the owner or occupier of the land for the carrying out of the works, 

 the access authority may, subject to subsection (3), give the owner or occupier a notice stating that, after the 
end of a specified period of not less than twenty-one days, the authority intend to take all necessary steps 
for carrying out the works specified in the notice for the opening-up, improvement, repair, construction or 
maintenance of the means of access. 

(2) A notice under subsection (1) must contain particulars of the right of appeal conferred by section 38. 

(3) Where a notice under subsection (1) is given to any person as the owner or occupier of any land, the access 
authority shall give a copy of the notice to every other owner or occupier of the land. 

(4) An access authority exercising the power conferred by subsection (1) in relation to the provision of a means 
of access shall have regard to the requirements of efficient management of the land in deciding where the 
means of access is to be provided. 

(5) If, at the end of the period specified in a notice under subsection (1), any of the works specified in the notice 
have not been carried out, the access authority may take all necessary steps for carrying out those works. 

Text: 14.2.21 p 383 

 

38.  Appeals relating to notices 
(1) Where a notice under section 36(3) or 37(1) has been given to a person in respect of any land, he or any 

other owner or occupier of the land may appeal against the notice— 

 (a) in the case of land in England, to the Secretary of State, and 

 (b) in the case of land in Wales, to the National Assembly for Wales. 

(2) An appeal against a notice under section 36(3) may be brought on any of the following grounds— 

 (a) that the notice requires the carrying out of any works which are not necessary for remedying a breach 
of the agreement, 

 (b) that any of the works have already been carried out, and 

 (c) that the period specified in the notice as that before the end of which the works must be carried out 
is too short. 
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(3) An appeal against a notice under section 37(1) may be brought on any of the following grounds— 

 (a) that the notice requires the carrying out of any works which are not necessary for giving the public 
reasonable access to the access land in question, 

 (b) in the case of works to provide a means of access, that the means of access should be provided 
elsewhere, or that a different means of access should be provided, and 

 (c) that any of the works have already been carried out. 

(4) On an appeal under this section, the Secretary of State or the National Assembly for Wales may— 

 (a) confirm the notice with or without modifications, or 

 (b) cancel the notice. 

(5) Sections 7 and 8 (and Schedule 3) have effect in relation to an appeal under this section as they have effect 
in relation to an appeal under section 6. 

(6) Regulations may make provision as to— 

 (a) the period within which and manner in which appeals under this section are to be brought, 

 (b) the advertising of such an appeal, and 

 (c) the manner in which such appeals are to be considered. 

(7) Where an appeal has been brought under this section against a notice under section 36(3) or 37(1), the access 
authority may not exercise their powers under section 36(5) or section 37(5) (as the case may be) pending 
the determination or withdrawal of the appeal. 

Note: The Access to the Countryside (Appeals against Works Notices) (England) Regulations 2011 SI 2011 No 
2019 apply to appeals under this section. 

Text: 14.2.21 p 383 

 

39.  Order to remove obstruction 
(1) Where at any time two or more access notices relating to a means of access have been given to any person 

within the preceding thirty-six months, a magistrates’ court may, on the application of the access authority, 
order that person— 

 (a) within such time as may be specified in the order, to take such steps as may be so specified to remove 
any obstruction of that means of access, and 

 (b) not to obstruct that means of access at any time when the right conferred by section 2(1) is exercisable. 

(2) If a person (“the person in default”) fails to comply with an order under this section— 

 (a) he is liable on summary conviction to a fine not exceeding level 3 on the standard scale, and 

 (b) the access authority may remove any obstruction of the means of access and recover from the person 
in default the costs reasonably incurred by them in doing so. 

(3) In this section “access notice” means a notice under section 36(3) or 37(1) in respect of which the period 
specified in the notice has expired, other than a notice in respect of which an appeal is pending or which 
has been cancelled on appeal. 

Text: 14.2.21 p 384 

 

CHAPTER IV GENERAL 
40.  Powers of entry for purposes of Part I 
(1) A person who is authorised by the appropriate countryside body to do so may enter any land— 

 (a) for the purpose of surveying it in connection with the preparation of any map under this Part or the 
review of any map issued under this Part, 

 (b) for the purpose of determining whether any power conferred on the appropriate countryside body by 
Chapter II should be exercised in relation to the land, 

 (c) for the purpose of ascertaining whether members of the public are being permitted to exercise the 
right conferred by section 2(1),  

 (d) in connection with an appeal under any provision of this Part, or 

 (e) for the purpose of determining whether to apply to the Secretary of State or the National Assembly 
for Wales under section 58. 

(2) A person who is authorised by a local highway authority to do so may enter any land— 

 (a) for the purpose of determining whether the local highway authority should enter into an agreement 
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under section 35, give a notice under section 36(1) or (3) or section 37(1) or carry out works under 
section 36(1) or (5), section 37(5) or section 39(2)(b), 

 (b) for the purpose of ascertaining whether an offence under section 14 or 39 has been or is being 
committed, or 

 (c) for the purposes of erecting or maintaining notices under section 19(1). 

(3) A person who is authorised by a National Park authority to do so may enter any land— 

 (a) for the purpose of enabling the authority to determine whether to exercise any power under Chapter 
II of this Act in relation to the land, 

 (b) for the purpose of determining whether members of the public are being permitted to exercise the 
right conferred by section 2(1), 

 (c) in connection with any appeal under any provision of this Part, 

 (d) for the purpose of determining whether the authority should enter into an agreement under section 
35, give a notice under section 36(1) or (3) or section 37(1) or carry out works under section 36(1) or 
(5), section 37(5) or section 39(2)(b), 

 (e) for the purpose of ascertaining whether an offence under section 14 or 39 has been or is being 
committed, or 

 (f) for the purposes of erecting or maintaining notices under section 19(1). 

(4) A person who is authorised by the Forestry Commissioners to do so may enter any land— 

 (a) for the purpose of determining whether any power conferred on the Forestry Commissioners by 
Chapter II should be exercised in relation to the land, or 

 (b) in connection with an appeal under any provision of this Part. 

(5) A person acting in the exercise of a power conferred by this section may— 

 (a) use a vehicle to enter the land; 

 (b) take a constable with him if he reasonably believes he is likely to be obstructed; 

 (c) take with him equipment and materials needed for the purpose for which he is exercising the power 
of entry; 

 (d) take samples of the land and of anything on it. 

(6) If in the exercise of a power conferred by this section a person enters land which is unoccupied or from 
which the occupier is temporarily absent, he must on his departure leave it as effectively secured against 
unauthorised entry as he found it. 

(7) A person authorised under this section to enter upon any land— 

 (a) shall, if so required, produce evidence of his authority before entering, and 

 (b) shall produce such evidence if required to do so at any time while he remains on the land. 

(8) A person shall not under this section demand admission as of right to any occupied land, other than access 
land, unless— 

 (a) at least twenty-four hours’ notice of the intended entry has been given to the occupier, or 

 (b) it is not reasonably practicable to give such notice, or 

 (c) the entry is for the purpose specified in subsection (2)(b) and (3)(e). 

(9) The rights conferred by this section are not exercisable in relation to a dwelling. 

(10) A person who intentionally obstructs a person acting in the exercise of his powers under this section is guilty 
of an offence and liable on summary conviction to a fine not exceeding level 2 on the standard scale. 

Text: 

 

41.  Compensation relating to powers under s. 40 
(1) It is the duty of a body by which an authorisation may be given under section 40 to compensate any person 

who has sustained damage as a result of— 

 (a) the exercise of a power conferred by that section by a person authorised by that body to do so, or 

 (b) the failure of a person so authorised to perform the duty imposed on him by subsection (6) of that 
section, 

 except where the damage is attributable to the fault of the person who sustained it. 

(2) Any dispute as to a person's entitlement to compensation under this section or as to its amount shall be 
referred to an arbitrator to be appointed, in default of agreement— 
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 (a) as respects entry on land in England, by the Secretary of State, and 

 (b) as respects entry on land in Wales, by the National Assembly for Wales. 

Text: 

 

42.  References to public places in existing enactments 
(1) This section applies to any enactment which— 

 (a) is contained in an Act passed before or in the same Session as this Act, and 

 (b) relates to things done, or omitted to be done, in public places or places to which the public have access. 

(2) Regulations may provide that, in determining for the purposes of any specified enactment to which this 
section applies whether a place is a public place or a place to which the public have access, the right conferred 
by section 2(1), or access by virtue of that right, is to be disregarded, either generally or in prescribed cases. 

Text: 14.2.12 p 377 

 

43.  Crown application of Part I 
(1) This Part binds the Crown. 

(2) No contravention by the Crown of any provision of this Part shall make the Crown criminally liable; but 
the High Court may declare unlawful any act or omission of the Crown which constitutes such a 
contravention. 

(3) The provisions of this Part apply to persons in the public service of the Crown as they apply to other 
persons. 

Text: 

 

44.  Orders and regulations under Part I 
(1) Any power to make an order or regulations which is conferred by this Part on the Secretary of State or the 

National Assembly for Wales is exercisable by statutory instrument. 

(2) Any power to make an order or regulations which is conferred by this Part on the Secretary of State or the 
National Assembly for Wales includes power— 

 (a) to make different provision for different cases, and  

 (b) to make such incidental, supplementary, consequential or transitional provision as the person making 
the order or regulations considers necessary or expedient. 

(3) No order shall be made under section 3 or 3A(1) or regulations under paragraph 3 of Schedule 2 by the 
Secretary of State unless a draft of the order has been laid before, and approved by a resolution of, each 
House of Parliament. 

(4) Any statutory instrument containing regulations made by the Secretary of State under any provision of this 
Part shall be subject to annulment in pursuance of a resolution of either House of Parliament. 

As amended by MACA 2009 s 303(8). 

Text: 

 

45.  Interpretation of Part I 
(1) In this Part, unless a contrary intention appears— 

 “access authority” has the meaning given by section 1(2); 

 “access land” has the meaning given by section 1(1); 

 “the appropriate countryside body” has the meaning given by section 1(2); 

 “coastal margin” has the meaning given by section 1(2); 

 “excepted land” has the meaning given by section 1(2); 

 “Inner London” means the area comprising the inner London boroughs, the City of London, the Inner 
Temple and the Middle Temple; 

 “interest”, in relation to land, includes any estate in land and any right over land, whether the right is 
exercisable by virtue of the ownership of an estate or interest in land or by virtue of a licence or agreement, 
and in particular includes rights of common and sporting rights, and references to a person interested in 
land shall be construed accordingly; 

 “livestock” means cattle, sheep, goats, swine, horses or poultry, and for the purposes of this definition 
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“cattle” means bulls, cows, oxen, heifers or calves, “horses” include asses and mules, and “poultry” means 
domestic fowls, turkeys, geese or ducks; 

 “local highway authority” has the same meaning as in the Highways Act 1980; 

 “local or private Act” includes an Act confirming a provisional order; 

 “mountain” has the meaning given by section 1(2); 

 “open country” has the meaning given by section 1(2); 

 “owner”, in relation to any land, means, subject to subsection (2), any person, other than a mortgagee not 
in possession, who, whether in his own right or as trustee for another person, is entitled to receive the rack 
rent of the land, or, where the land is not let at a rack rent, would be so entitled if it were so let; 

 “prescribed” means prescribed by regulations; 

 “registered common land” has the meaning given by section 1(3); 

 “regulations” means regulations made by the Secretary of State (as respects England) or by the National 
Assembly for Wales (as respects Wales); 

 “rights of common” has the same meaning as in the Commons Registration Act 1965; 

(2) In relation to any land which is subject to a farm business tenancy within the meaning of the Agricultural 
Tenancies Act 1995 or a tenancy to which the Agricultural Holdings Act 1986 applies, the definition of 
“owner” in subsection (1) does not apply where it is excluded by section 2(5) or 21(4) or by paragraph 7(4) 
of Schedule 2. 

(3) For the purposes of this Part, the Broads are to be treated as a National Park and the Broads Authority as 
a National Park authority. 

(4) In subsection (3) “the Broads” has the same meaning as in the Norfolk and Suffolk Broads Act 1988. 

As amended by Communications Act 2003 Sch 19 and by MACA 2009 s 303(9). 

Note : in the pilot areas under the Commons Act 2006 amendments referring to the 2006 Act have been made to 
to the definition of “rights of common”: Commons Act 2006 Sch 5 para 7(4) and Commons Act 2006 
(Commencement No. 6) (England) Order 2011 SI 2011 No 2460 article 2 and Commons Act 2006 
(Commencement No. 7, Transitional and Savings Provisions) (England) Order 2014 SI 2014 No 3026 article 
3(1)(h). 

Text: 14.2.2 p 369, 14.2.5 p 372 

 

46.  Repeal of previous legislation, and amendments relating to Part I 
(2) No access agreement or access order under Part V of the National Parks and Access to the Countryside Act 

1949 (access to open country) may be made after the commencement of this subsection in relation to land 
which is open country or registered common land for the purposes of this Part. 

(3) Schedule 4 (which contains minor and consequential amendments relating to access to the countryside) has 
effect. 

As amended by Commons Act 2006 Sch 5 para 7(5). 

Text: 14.3 p 385 

 

SCHEDULE 1 : EXCEPTED LAND FOR PURPOSES OF PART I 
PART I : EXCEPTED LAND  

1. Land on which the soil is being, or has at any time within the previous twelve months been, disturbed by 
any ploughing or drilling undertaken for the purposes of planting or sowing crops or trees (other than land 
which is coastal margin and is, or forms part of, a coastal route strip). 

2. Land covered by buildings or the curtilage of such land. 

3. Land (other than coastal margin) within 20 metres of a dwelling. 

4. Land used as a park or garden. 

5. Land used for the getting of minerals by surface working (including quarrying). 

6. Land used for the purposes of a railway (including a light railway) or tramway. 

7. Land used for the purposes of a golf course, racecourse or aerodrome (other than, in the case of land used 
for the purposes of a golf course, land which is coastal margin and is, or forms part of, a coastal route strip). 

8. Land which does not fall within any of the preceding paragraphs and is covered by— 

 (a) works used for the purposes of a statutory undertaking (other than flood defence works, or sea defence 
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works, on land which is coastal margin), or  

 (b) works used for the purposes of an electronic communications code network, 

 or the curtilage of any such land 

9. Land as respects which development which will result in the land becoming land falling within any of 
paragraphs 2 to 8 is in the course of being carried out. 

10. Land (other than coastal margin) within 20 metres of a building which is used for housing livestock, not 
being a temporary or moveable structure. 

11. Land covered by pens in use for the temporary reception or detention of livestock. 

12. Land (other than coastal margin) habitually used for the training of racehorses. 

13. Land the use of which is regulated by byelaws under section 14 of the Military Lands Act 1892 or section 2 
of the Military Lands Act 1900. 

13A. Land which is coastal margin and is, or forms part of, a regulated caravan or camping site (other than land 
which is, or forms part of, a coastal route strip). 

13B. Land which is coastal margin and is, or forms part of, a highway (within the meaning of the Highways Act 
1980(b)). 

13C. Land which is coastal margin and is, or forms part of, a burial ground (other than land which is, or forms 
part of, a coastal route strip). 

13D. Land which is coastal margin and— 

 (a) is or forms part of a school playing field, or 

 (b) is land otherwise occupied by a school and used for the purposes of that school. 

PART II : SUPPLEMENTARY PROVISIONS 

14.(1) In this Schedule— 

 “approved section of the English coastal route” means a route in relevant approved  proposals, other than 
an official alternative route, 

 “building” — 

 (a) includes any structure or erection and any part of a building as so defined, but 

 (b) does not include any fence or wall, anything which is a means of access as defined by section 34 or, in 
the case of land which is coastal margin, any slipway, hard or quay;  

 and for this purpose “structure” includes any tent, caravan or other temporary or moveable structure; 

 “burial ground” means a place which, for the time being, is set apart as a churchyard, cemetery or other 
ground (whether or not consecrated) in which bodies are interred; 

 “coastal route strip” means— 

 (a) land over which the line of an approved section of the English coastal route, or an official alternative 
route, passes, and 

 (b) subject to sub-paragraph (2), land which is adjacent to and within 2 metres either side of such a line; 

 “development” and “minerals” have the same meaning as in the Town and Country Planning Act 1990; 

 “official alternative route” has the same meaning as in section 3A; 

 “ploughing” and “drilling” include respectively agricultural or forestry operations similar to ploughing and 
agricultural or forestry operations similar to drilling; 

 “regulated caravan or camping site” means— 

 (a) land which is used for the purposes of a caravan site (within the meaning of section 1(4) of the Caravan 
Sites and Control of Development Act 1960(a)) by virtue of— 

  (i) a site licence issued under Part 1 of that Act (caravan site licences), 

  (ii) a certificate issued under paragraph 5 of Schedule 1 to that Act (sites approved by exempted 
organisations), or 

  (iii) paragraph 11 of that Schedule (land occupied by a local authority as a caravan site), or 

 (b) land which is used for the purposes of a site for tents or other moveable dwellings (within the meaning 
of section 269 of the Public Health Act 1936(b)) by virtue of a licence issued under subsection (1)(i) 
of that section (disregarding any certificate under subsection (6) of that section which has the effect of 
a licence); 

 “relevant approved proposals” has the same meaning as in section 3A; 

 “statutory undertaker” means— 



 

Blue book supplement on English coastal access legislation v6 [7 July 2021] 57 

 

 (a) a person authorised by any enactment to carry on any railway, light railway, tramway, road transport, 
water transport, canal, inland navigation, dock, harbour, pier or lighthouse undertaking or any 
undertaking for the supply of hydraulic power, 

 (b) any public gas transporter, within the meaning of Part I of the Gas Act 1986, 

 (c) any water or sewerage undertaker, 

 (d) any holder of a licence under section 6(1) of the Electricity Act 1989, or 

 (e) the Environment Agency, the Natural Resources Body for Wales, a universal service provider (within 
the meaning of the Postal Services Act 2000) in connection with the provision of a universal postal 
service (within the meaning of that Act), the Civil Aviation Authority or a person who holds a licence 
under Chapter 1 of Part 1 of the Transport Act 2000 (to the extent that the person is carrying out 
activities authorised by the licence); 

 “statutory undertaking” means— 

 (a) the undertaking of a statutory undertaker (which, in the case of a universal service provider (within the 
meaning of the Postal Services Act 2000) means his undertaking so far as relating to the provision of 
a universal postal service (within the meaning of that Act), and, in the case of a person who holds a 
licence under Chapter 1 of Part 1 of the Transport Act 2000, means that person’s undertaking as 
licence holder), or 

 (b) an airport to which Part V of the Airports Act 1986 applies. 

 (2) Where relevant approved proposals contain a proposal under section 55D(2)(c) of the National Parks and 
Access to the Countryside Act 1949 for the landward or seaward boundary of any part of a coastal route 
strip excluded from a description of excepted land by paragraph 1, 7, 13A or 13C to coincide with a physical 
feature identified in the proposal, the boundary in question is to coincide with that feature. 

14A. In paragraph 5, the reference to the getting of minerals by surface working does not include the removal by 
any person of sand or shingle from an area of foreshore or beach which is coastal margin, in pursuance of 
a right which is enjoyed by the person under any grant or reservation, local or personal Act, Royal charter 
or letters patent or by prescription. 

15.(1) Land is not to be treated as excepted land by reason of any development carried out on the land, if the 
carrying out of the development requires planning permission under Part III of the Town and Country 
Planning Act 1990 and that permission has not been granted. 

 (2) Sub-paragraph (1) does not apply where the development is treated by section 191(2) of the Town and 
Country Planning Act 1990 as being lawful for the purposes of that Act. 

16. The land which is excepted land by virtue of paragraph 10 does not include— 

 (a) any means of access, as defined by section 34, or 

 (b) any way leading to such a means of access, 

 if the means of access is necessary for giving the public reasonable access to access land. 

17. Land which is habitually used for the training of racehorses is not to be treated by virtue of paragraph 11 as 
excepted land except— 

 (a) between dawn and midday on any day, and 

 (b) at any other time when it is in use for that purpose. 

As amended by Postal Services Act 2000 (Consequential Modifications No. 1) Order 2001 SI 2001 No 1149 Sch 1 para 136, 
Transport Act 2000 (Consequential Amendments) Order 2001 SI 2001 no 4050 Sch para 9, Communications Act 2003 Sch 17 
para 165, by CMO 2010 Sch 1 Part 1 and by Natural Resources Body for Wales (Functions) Order 2013 SI 2013 No 755 Sch 
2 para 410. 

Text: 14.2.7 p 374, 14.2A.6 

 

SCHEDULE 2 : RESTRICTIONS TO BE OBSERVED BY PERSONS EXERCISING RIGHT 
OF ACCESS 
General restrictions 

1. (1) Subject to sub-paragraph (2), section 2(1) does not entitle a person to be on any land if, in or on that land, 
he— 

 (a) drives or rides any vehicle other than an invalid carriage as defined by section 20(2) of the Chronically 
Sick and Disabled Persons Act 1970, 

 (b) uses a vessel or sailboard on any non-tidal water, 
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 (c) has with him any animal other than a dog, 

 (d) commits any criminal offence, 

 (e) lights or tends a fire or does any act which is likely to cause a fire, 

 (f) intentionally or recklessly takes, kills, injures or disturbs any animal, bird or fish, 

 (g) intentionally or recklessly takes, damages or destroys any eggs or nests, 

 (h) feeds any livestock, 

 (i) bathes in any non-tidal water, 

 (j) engages in any operations of or connected with hunting, shooting, fishing, trapping, snaring, taking or 
destroying of animals, birds or fish or has with him any engine, instrument or apparatus used for 
hunting, shooting, fishing, snaring, taking or destroying animals, birds or fish, 

 (k) uses or has with him any metal detector, 

 (l) intentionally removes, damages or destroys any plant, shrub, tree or root or any part of a plant, shrub, 
tree or root, 

 (m) obstructs the flow of any drain or watercourse, or opens, shuts or otherwise interferes with any sluice-
gate or other apparatus, 

 (n) without reasonable excuse, interferes with any fence, barrier or other device designed to prevent 
accidents to people or to enclose livestock, 

 (o) neglects to shut any gate or to fasten it where any means of doing so is provided, except where it is 
reasonable to assume that a gate is intended to be left open, 

 (p) affixes or writes any advertisement, bill, placard or notice, 

 (q) in relation to any lawful activity which persons are engaging in or are about to engage in on that or 
adjoining land, does anything which is intended by him to have the effect— 

  (i) of intimidating those persons so as to deter them or any of them from engaging in that activity, 

  (ii) of obstructing that activity, or 

  (iii) of disrupting that activity, 

 (r) without reasonable excuse, does anything which (whether or not intended by him to have the effect 
mentioned in paragraph (q)) disturbs, annoys or obstructs any persons engaged in a lawful activity on 
the land, 

 (s) engages in any organised games, or in camping, hang-gliding or para-gliding, or 

 (t) engages in any activity which is organised or undertaken (whether by him or another) for any 
commercial purpose. 

 (2) Nothing in sub-paragraph (1)(f) or (j) affects a person’s entitlement by virtue of section 2(1) to be on any 
land which is coastal margin if the person’s conduct (to the extent that it falls within sub-paragraph (1)(f) or 
(j)) is limited to permitted fishing-related conduct. 

 (3) In sub-paragraph (2) the reference to permitted fishing-related conduct is a reference to the person— 

 (a) having a fishing rod or line, or 

 (b) engaging in any activities which— 

  (i) are connected with, or ancillary to, fishing with a rod and line, or with a line only, in the exercise 
of a right to fish, and 

  (ii) take place on land other than land used for grazing or other agricultural purposes. 

2. (1) In paragraph 1(k), “metal detector” means any device designed or adapted for detecting or locating any 
metal or mineral in the ground. 

 (2) For the purposes of paragraph 1(q) and (r), activity on any occasion on the part of a person or persons on 
land is “lawful” if he or they may engage in the activity on the land on that occasion without committing an 
offence or trespassing on the land. 

3. Regulations may amend paragraphs 1 and 2. 

4. (1) During the period beginning with 1st March and ending with 31st July in each year, section 2(1) does not 
entitle a person to be on any land if he takes, or allows to enter or remain, any dog which is not on a short 
lead. 

 (2) Sub-paragraph (1) does not apply in relation to land which is coastal margin. 

5.  Whatever the time of year, section 2(1) does not entitle a person to be on any land if he takes, or allows to 
enter or remain, any dog which is not on a short lead and which is in the vicinity of livestock. 
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6. In paragraphs 4 and 5, “short lead” means a lead of fixed length and of not more than two metres. 

6A.(1) Whatever the time of year, section 2(1) does not entitle a person to be on any land which is coastal margin 
at any time if— 

 (a) that person has taken onto the land, or allowed to enter or remain on the land, any dog, and 

 (b) at that time, the dog is not under the effective control of that person or another person. 

 (2) For this purpose a dog is under the effective control of a person if the following conditions are met. 

 (3) The first condition is that— 

 (a) the dog is on a lead, or 

 (b) the dog is within sight of the person and the person remains aware of the dog’s actions and has reason 
to be confident that the dog will return to the person reliably and promptly on the person’s command. 

 (4) The second condition is that the dog remains— 

 (a) on access land, or 

 (b) on other land to which that person has a right of access. 

 (5) For the purposes of sub-paragraph (4), a dog which is in tidal waters is to be regarded as remaining on 
access land. 

6B.(1) Section 2(1) does not entitle a person to be on any land which is coastal margin if, on that land, the person 
obstructs any person passing, or attempting to pass, on foot along any part of the English coastal route, any 
official alternative route or any relevant temporary route. 

 (2) In this paragraph— 

 “the English coastal route” means the route secured pursuant to the coastal access duty (within the meaning 
of section 296 of the Marine and Coastal Access Act 2009); 

 “official alternative route” has the meaning given by section 55J of the National Parks and Access to the 
Countryside Act 1949(b); 

 “relevant temporary route” means a route for the time being having effect by virtue of a direction under 
section 55I of that Act(c) to the extent that the line of the route passes over coastal margin. 

Removal or relaxation of restrictions 

7. (1) The relevant authority may by direction, with the consent of the owner of any land, remove or relax any of 
the restrictions imposed by paragraphs 1, 4 and 5 in relation to that land, either indefinitely or during a 
specified period. 

 (2) In sub-paragraph (1), the reference to a specified period includes references— 

 (a) to a specified period in every calendar year, or 

 (b) to a period which is to be determined by the owner of the land in accordance with the direction and 
notified by him to the relevant authority in accordance with regulations. 

 (3) Regulations may make provision as to— 

 (a) the giving or revocation of directions under this paragraph, 

 (b) the variation of any direction given under this paragraph by a subsequent direction so given, 

 (c) the giving or revocation of consent for the purposes of sub-paragraph (1), and 

 (d) the steps to be taken by the relevant authority or the owner for informing the public about any 
direction under this paragraph or its revocation. 

 (4) In this paragraph— 

 “the relevant authority” has the meaning given by section 21; 

 “owner”, in relation to any land which is subject to a farm business tenancy within the meaning of the 
Agricultural Tenancies Act 1995 or a tenancy to which the Agricultural Holdings Act 1986 applies, means 
the tenant under that tenancy 

Dedicated land 

8. In relation to land to which a dedication under section 16 relates (whether or not it would be access land 
apart from the dedication), the provisions of this Schedule have effect subject to the terms of the dedication 

As amended by CMO 2010 Sch 1 Part 2. 

Text: 2.3.2 p 16, 14.2.11 p 376, 14.2.13 p 377, 14.2.22 p 384, 14.2A.7 
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SCHEDULE 3 : DELEGATION OF APPELLATE FUNCTIONS 
Interpretation 

1.  In this Schedule— 

 “appointed person” means a person appointed under section 8(1)(a); 

 “the appointing authority” means— 

 (a) the Secretary of State, in relation to an appointment made by him, or 

 (b) the National Assembly for Wales, in relation to an appointment made by it; 

 “appointment”, in the case of any appointed person, means appointment under section 8(1)(a). 

Appointments 

2.  An appointment under section 8(1)(a) must be in writing and— 

 (a) may relate to any particular appeal or matter specified in the appointment or to appeals or matters of 
a description so specified, 

 (b) may provide for any function to which it relates to be exercisable by the appointed person either 
unconditionally or subject to the fulfilment of such conditions as may be specified in the appointment, 
and 

 (c) may, by notice in writing given to the appointed person, be revoked at any time by the appointing 
authority in respect of any appeal or matter which has not been determined by the appointed person 
before that time 

Powers of appointed person 

3. Subject to the provisions of this Schedule, an appointed person shall, in relation to any appeal or matter to 
which his appointment relates, have the same powers and duties as the appointing authority, other than— 

 (a) any function of making regulations; 

 (b) any function of holding an inquiry or other hearing or of causing an inquiry or other hearing to be 
held; or 

 (c) any function of appointing a person for the purpose— 

  (i) of enabling persons to appear before and be heard by the person so appointed; or 

  (ii) of referring any question or matter to that person. 

Holding of local inquiries and other hearings by appointed persons 

4. (1) If either of the parties to an appeal or matter expresses a wish to appear before and be heard by the appointed 
person, the appointed person shall give both of them an opportunity of appearing and being heard. 

 (2) Whether or not a party to an appeal or matter has asked for an opportunity to appear and be heard, the 
appointed person— 

 (a) may hold a local inquiry or other hearing in connection with the appeal or matter, and 

 (b) shall, if the appointing authority so directs, hold a local inquiry in connection with the appeal or matter. 

 (3) Where an appointed person holds a local inquiry or other hearing by virtue of this Schedule, an assessor 
may be appointed by the appointing authority to sit with the appointed person at the inquiry or hearing and 
advise him on any matters arising, notwithstanding that the appointed person is to determine the appeal or 
matter. 

 (4) Subject to paragraph 5, the costs of a local inquiry held under this Schedule shall be defrayed by the 
appointing authority. 

Local inquiries under this Schedule: evidence and costs 

5. Subsections (2) to (5) of section 250 of the Local Government Act 1972 (local inquiries: evidence and costs) 
shall apply to local inquiries or other hearings held under this Schedule by an appointed person as they apply 
to inquiries caused to be held under that section by a Minister, but as if— 

 (a) in subsection (2) (evidence) the reference to the person appointed to hold the inquiry were a reference 
to the appointed person, 

 (b) in subsection (4) (recovery of costs of holding the inquiry)— 

  (i) references to the Minister causing the inquiry to be held were references to the appointing 
authority, and 

  (ii) references to a local authority included references to the appropriate countryside body, and 

 (c) in subsection (5) (orders as to the costs of the parties) the reference to the Minister causing the inquiry 
to be held were a reference to the appointed person or the appointing authority. 
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Revocation of appointments and making of new appointments 

6. (1) Where under paragraph 2(c) the appointment of the appointed person is revoked in respect of any appeal 
or matter, the appointing authority shall, unless he proposes to determine the appeal or matter himself, 
appoint another person under section 8(1)(a) to determine the appeal or matter instead. 

 (2) Where such a new appointment is made, the consideration of the appeal or matter, or any hearing in 
connection with it, shall be begun afresh. 

 (3) Nothing in sub-paragraph (2) shall require any person to be given an opportunity of making fresh 
representations or modifying or withdrawing any representations already made. 

Certain acts and omissions of appointed person to be treated as those of appointing authority 

7. (1) Anything done or omitted to be done by an appointed person in, or in connection with, the exercise or 
purported exercise of any function to which the appointment relates shall be treated for all purposes as done 
or omitted to be done by the appointing authority. 

 (2) Sub-paragraph (1) does not apply— 

 (a) for the purposes of so much of any contract made between the appointing authority and the appointed 
person as relates to the exercise of the function, or 

 (b) for the purposes of any criminal proceedings brought in respect of anything done or omitted to be 
done as mentioned in that sub-paragraph. 

Text: 

 

MARINE AND COASTAL ACCESS ACT 2009 (c. 23) 

296.  The coastal access duty 
(1) Natural England and the Secretary of State must exercise the relevant functions in order to secure the 

following objectives. 

(2) The first objective is that there is a route for the whole of the English coast which— 

 (a) consists of one or more long-distance routes along which the public are enabled to make recreational 
journeys on foot or by ferry, and 

 (b) (except to the extent that it is completed by ferry) passes over land which is accessible to the public. 

(3) The second objective is that, in association with that route (“the English coastal route”), a margin of land 
along the length of the English coast is accessible to the public for the purposes of its enjoyment by them 
in conjunction with that route or otherwise, except to the extent that the margin of land is relevant excepted 
land. 

(4) The duty imposed on Natural England and the Secretary of State by subsection (1)— 

 (a) is referred to in this Part as the coastal access duty, and 

 (b) is to be discharged by them in such stages and within such period as appear to them to be appropriate. 

(5) For the purposes of this section, land is accessible to the public if it is— 

 (a) land which is available to the public for the purposes of open-air recreation, by virtue of provision 
made under section 3A of the CROW Act and subject to any exclusions or restrictions imposed by or 
under Part 1 of that Act (access to the countryside), 

 (b) land in England which, for the purposes of section 1(1) of that Act, is treated by section 15(1) of that 
Act as being accessible to the public apart from that Act, or 

 (c) excepted land in England which is accessible to the public by virtue of any enactment or rule of law 
(other than a military lands byelaw). 

(6) Nothing in this section requires Natural England or the Secretary of State, in discharging the coastal access 
duty so far as it relates to the objective in subsection (3), to exercise functions so as to secure that any land 
becomes land within subsection (5)(b) or (c). 

(7) For the purposes of the coastal access duty, a person is to be regarded as enabled to make a journey by ferry 
even if that journey can be made at certain times, or during certain periods, only. 

(8) In this section— 

 “the 1949 Act” means the National Parks and Access to the Countryside Act 1949 (c. 97); 

 “the CROW Act” means the Countryside and Rights of Way Act 2000 (c. 37); 

 “excepted land” has the same meaning as in Part 1 of the CROW Act; 
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 “military lands byelaw” means a byelaw under section 14 of the Military Lands Act 1892 (c. 43) or section 
2 of the Military Lands Act 1900 (c. 56) 

 “relevant excepted land” means excepted land other than land within subsection  (5)(c); 

 “the relevant functions” means— 

 (a) in relation to Natural England— 

  (i) its functions under this Part, Part 4 of the 1949 Act (long-distance routes) and Part 1 of the 
CROW Act (access to the countryside), and 

  (ii) such of its other functions as it considers it appropriate to exercise for the purpose of securing 
the objectives in subsections (2) and (3), and 

 (b) in relation to the Secretary of State— 

  (i) the Secretary of State’s functions under this Part, Part 4 of the 1949 Act and Part 1 of the CROW 
Act, and 

  (ii) such of the Secretary of State’s other functions as the Secretary of State considers it appropriate 
to exercise for the purpose of securing the objectives in subsections (2) and (3). 

Text: 14.2A.3, 14.2A.8 

 

297.  General provision about the coastal access duty 
(1) In discharging the coastal access duty, Natural England and the Secretary of State must comply with the 

requirements of this section. 

(2) They must have regard to— 

 (a) the safety and convenience of those using the English coastal route, 

 (b) the desirability of that route adhering to the periphery of the coast and providing views of the sea, and 

 (c) the desirability of ensuring that so far as reasonably practicable interruptions to that route are kept to 
a minimum. 

(3) They must aim to strike a fair balance between the interests of the public in having rights of access over 
land and the interests of any person with a relevant interest in the land. 

(4) For this purpose a person has a relevant interest in land if the person— 

 (a) holds an estate in fee simple absolute in possession in the land, 

 (b) holds a term of years absolute in the land, or 

 (c) is in lawful occupation of the land. 

Text: 14.2A.3 

 

298.  The coastal access scheme 
(1) Natural England must— 

 (a) prepare a scheme setting out the approach it will take when discharging the coastal access duty, and 

 (b) submit the scheme to the Secretary of State. 

(2) The Secretary of State may— 

 (a) approve the scheme, with or without modifications, or 

 (b) reject the scheme and give Natural England a notice requiring it to prepare and submit a new scheme 
under subsection (1). 

(3) The scheme must be submitted to the Secretary of State within the period of 12 months beginning with the 
day on which this section comes into force or, in a case within subsection (2)(b), within the period specified 
in the notice. 

(4) Natural England may, with the approval of the Secretary of State, revise a scheme approved under this 
section. 

(5) A scheme approved under this section (and any revised scheme) must set out the approach Natural England 
will take when deciding, for the purposes of section 55A(4) of the 1949 Act, whether it would be appropriate 
for an access authority to carry out any preliminary activity (within the meaning of section 55A(3) of that 
Act). 

(6) The Secretary of State must lay before Parliament a copy of the scheme approved under this section and, 
where that scheme is revised, a copy of the revised scheme. 

(7) Before preparing or revising a scheme under this section, Natural England must consult such persons as it 
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considers appropriate. 

(8) Natural England must, as soon as reasonably practicable, publish in such manner as it considers 
appropriate— 

 (a) the scheme approved by the Secretary of State, and 

 (b) where that scheme is revised, the revised scheme. 

(9) In discharging the coastal access duty, Natural England must act in accordance with the scheme approved 
under this section (or, where that scheme has been revised, the revised scheme). 

(10) Until such time as there is an approved scheme under this section, Natural England may not prepare or 
submit a report under section 51 or 55 of the 1949 Act (report containing proposals for long-distance routes) 
pursuant to the coastal access duty. 

(11) Nothing in subsection (10) prevents Natural England from surveying any land in connection with the 
preparation of such a report. 

Text: 14.2A.4 

 

299.  Review of the coastal access scheme 
(1) Where a scheme has been approved under section 298, Natural England may, from time to time, review the 

scheme (as revised from time to time under that section). 

(2) At least one review must be completed within the period of 3 years beginning with the day on which a 
scheme is first approved under section 298(2). 

(3) Natural England must publish a report of each review under this section as soon as reasonably practicable 
after the review is completed. 

Text: 14.2A.4 

 

300.  The English coast 
(1) In this Part “the English coast” means the coast of England adjacent to the sea, including the coast of any 

island (in the sea) comprised in England (other than an excluded island). 

(2) An island is “excluded” if it is neither— 

 (a) an accessible island, nor 

 (b) an island specified by the Secretary of State by order for the purposes of this paragraph. 

(3) An island is “accessible” if it is possible to walk to the island from the mainland of England, or from another 
island within subsection (2)(a) or (b), across the foreshore or by means of a bridge, tunnel or causeway. 

(4) For the purposes of subsection (3), it is possible to walk to an island even if it is possible to do so at certain 
times, or during certain periods, only. 

(5) An island may be specified by an order under subsection (2)(b) only if the Secretary of State is satisfied that 
the coast of the island is of sufficient length to enable the establishment of one or more long-distance routes 
along its length capable of affording the public an extensive journey on foot. 

(6) For the purposes of the objective in section 296(2) (the English coastal route), the means of access to an 
accessible island is (to the extent that it would not otherwise be the case) to be regarded as part of the 
English coast. 

(7) This section is subject to section 307 (Isles of Scilly). 

Text: 14.2A.8 

 

301.  River estuaries 
(1) This section applies in a case where the continuity of any part of the English coast is interrupted by a river. 

(2) Natural England may exercise its functions as if the references in the coastal access provisions to the sea 
included the relevant upstream waters of the river. 

(3) For this purpose “the relevant upstream waters”, in relation to a river, means— 

 (a) the waters from the seaward limit of the estuarial waters of the river upstream to the first public foot 
crossing, or 

 (b) if Natural England so decides, the waters from the seaward limit of the estuarial waters of the river 
upstream to such limit, downstream of the first public foot crossing, as may be specified by it. 

(4) When exercising any power conferred by subsection (2) or (3), Natural England must have regard to the 
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following matters (in addition to the matters mentioned in section 297(2))— 

 (a) the nature of the land which would, for the purposes of this Part, become part of the coast of England 
if Natural England exercised the power in subsection (2) in respect of the relevant upstream waters 
for the limit under consideration; 

 (b) the topography of the shoreline adjacent to those waters; 

 (c) the width of the river upstream to that limit; 

 (d) the recreational benefit to the public of the coastal access duty being extended to apply in relation to 
the coast adjacent to those waters; 

 (e) the extent to which the land bordering those waters would, if it were coastal margin, be excepted land; 

 (f) whether it is desirable to continue the English coastal route to a particular physical feature (whether 
of the landscape or otherwise) or viewpoint; 

 (g) the existence of a ferry by which the public may cross the river. 

(5) Anything done pursuant to subsection (2) (including any decision under subsection (3)(b)) is to be regarded 
as done pursuant to, and for the purpose of discharging, the coastal access duty. 

(6) Subsections (1) to (5) apply in relation to the Secretary of State as they apply in relation to Natural England. 

(7) A decision by Natural England to exercise a power conferred by subsection (2) or (3) in relation to a river— 

 (a) is without prejudice to any decision by the Secretary of State (by virtue of subsection (6)) as to whether 
or not to exercise such a power in relation to the river, and 

 (b) does not affect the requirements of subsection (4) (as they apply by virtue of subsection (6)) or of 
section 297(2) and (3), in relation to such a decision by the Secretary of State. 

(8) In this section— 

 “coastal access provisions” means— 

 (a) this Part (other than this section), and 

 (b) sections 55A to 55J of the 1949 Act; 

 “excepted land” has the same meaning as in Part 1 of the CROW Act  

 “public foot crossing”, in relation to a river, means a bridge over which, or tunnel through which, there is a 
public right of way, or a public right of access, by virtue of which the public are able to cross the river on 
foot. 

Text: 14.2A.8 

 

305.  Restricting liabilities of Natural England and the Secretary of State 
(1) No duty of care is owed by Natural England to any person under the law of negligence— 

 (a) when preparing or submitting proposals under section 51 or 55 of the 1949 Act (long-distance routes 
and variations of such routes) pursuant to the coastal access duty, 

 (b) in connection with any failure by it to erect, under paragraph 6 of Schedule 20, a notice or sign of the 
kind mentioned in sub-paragraph (2)(b) of that paragraph (notices or signs warning of obstacles or 
hazards), or 

 (c) in connection with any failure by it to exclude or restrict access under Chapter 2 of Part 1 of the 
CROW Act to any land which is coastal margin, other than a failure within subsection (2). 

(2) A failure is within this subsection if it arises as a result of Natural England— 

 (a) deciding not to act in accordance with an application under section 24 or 25 of that Act, or 

 (b) deciding not to act in accordance with representations made by a person on being consulted under 
section 27(5) of that Act (consultation of original applicant etc before revoking or varying a direction). 

(3) In subsections (1) and (2) the references to Natural England include any person acting on its behalf. 

(4) No duty of care is owed by the Secretary of State to any person under the law of negligence when— 

 (a) approving proposals (with or without modifications) under section 52 or 55 of the 1949 Act pursuant 
to the coastal access duty, or 

 (b) giving a direction under section 55 of that Act, pursuant to that duty. 

Text: 14.2A.7 

 

307.  Isles of Scilly 
(1) Subject to the provisions of an order under subsection (2), sections 296 to 301, 304, 305, 308 and 309 and 
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Schedule 20 do not apply in relation to the Isles of Scilly. 

(2) The Secretary of State may by order provide for the application of any of those provisions in relation to the 
Isles of Scilly, subject to such modifications as may be specified in the order. 

(3) Before making an order under subsection (2), the Secretary of State must consult the Council of the Isles 
of Scilly. 

(4) The power exercisable under section 111 of the 1949 Act (application to Isles of Scilly as if a separate 
county) in relation to the provisions of Part 4 of that Act is exercisable in relation to that Part as amended 
by section 302. 

(5) The powers exercisable under section 100(1), (2) and (4) of the CROW Act (application to Isles of Scilly) in 
relation to provisions of Part 1 of that Act are exercisable in relation to that Part as amended by section 303. 

Text: 14.2A.8 

 

308.  The Crown 
(1) This Part is binding on the Crown and applies in relation to any Crown land as it applies in relation to any 

other land. 

(2) For this purpose “Crown land” means land an interest in which— 

 (a) belongs to Her Majesty in right of the Crown or in right of Her private estates, 

 (b) belongs to Her Majesty in right of the Duchy of Lancaster, 

 (c) belongs to the Duchy of Cornwall, or 

 (d) belongs to a government department or is held in trust for Her Majesty for the purposes of a 
government department. 

(3) The appropriate authority may enter into— 

 (a) an agreement under section 35 of the CROW Act (means of access) entered into by Natural England 
or an access authority by virtue of paragraph 1 of Schedule 20, or 

 (b) an agreement under paragraph 2 of that Schedule (establishment and maintenance of the English 
coastal route), 

 as respects an interest in Crown land held by or on behalf of the Crown. 

(4) An agreement described in subsection (3)(a) or (b) as respects any other interest in Crown land is of no 
effect unless approved by the appropriate authority. 

(5) The “appropriate authority” means— 

 (a) in the case of land which belongs to Her Majesty in right of the Crown, the Crown Estate 
Commissioners or other government department having management of the land in question; 

 (b) in the case of land which belongs to Her Majesty in right of Her private estates, a person appointed by 
Her Majesty in writing under the Royal Sign Manual, or if no such appointment is made, the Secretary 
of State; 

 (c) in the case of land which belongs to Her Majesty in right of the Duchy of Lancaster, the Chancellor 
of the Duchy; 

 (d) in the case of land which belongs to the Duchy of Cornwall, such person as the Duke of Cornwall, or 
the possessor for the time being of the Duchy of Cornwall, appoints 

 (e) in the case of land which belongs to a government department or is held in trust for Her Majesty for 
the purposes of a government department, that department. 

(6) If any question arises under this section as to what authority is the appropriate authority in relation to any 
land, that question is to be referred to the Treasury, whose decision is final. 

(7) In this section references to Her Majesty’s private estates are to be construed in accordance with section 1 
of the Crown Private Estates Act 1862 (c. 37). 

Text: 14.2A.3 

 

309.  Interpretation of this Part 
In this Part— 

“the 1949 Act” has the meaning given by section 296(8); 

“access authority”, in relation to any land, has the same meaning as in Part 1 of the CROW Act;   

“the coastal access duty” has the meaning given by section 296(4); 
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“coastal margin” means land which is coastal margin for the purposes of Part 1 of the CROW Act (including any 
land treated as coastal margin by virtue of section 16 of that Act); 

“the CROW Act” has the meaning given by section 296(8);  

“the English coast” has the meaning given by section 300;  

“the English coastal route” has the meaning given by section 296(3); 

“estuarial waters” means any waters within the limits of transitional waters, within the meaning of the Water 
Framework Directive (that is to say, Directive 2000/60/EC of the European Parliament and of the Council of 23 
October 2000 establishing a framework for Community action in the field of water policy); 

“functions” includes powers and duties;  

“long-distance route” means a route provided for in approved proposals relating to a long-distance route within 
the meaning of section 52(3) of the 1949 Act (as read with section 55(4) of that Act);  

“the sea”, subject to section 301, does not include any part of a river which is upstream of the seaward limit of the 
river’s estuarial waters. 

Text: 

 

Schedule 20 : Establishment and maintenance of the English coastal route etc 
Extension of Chapter 3 of Part 1 of the CROW Act 

1. (1) Chapter 3 of Part 1 of the CROW Act (means of access) applies in relation to section 15 route land as it 
applies in relation to access land. 

 (2) Functions conferred by that Chapter which are exercisable in relation to any land by the access authority in 
relation to the land (including those exercisable by virtue of sub-paragraph (1)) are also exercisable in relation 
to the land by Natural England for the purposes of the coastal access duty. 

 (3) In this paragraph— 

 “access land” has the same meaning as in Chapter 3 of Part 1 of the CROW Act; 

 “section 15 route land” means land— 

 (a) over which the English coastal route (or any part of it) passes, and 

 (b) which, for the purposes of section 1(1) of the CROW Act, is treated by section 15(1) of that Act as 
being accessible to the public apart from that Act. 

Agreements relating to establishment and maintenance of route 

2. (1) Where, in respect of any land, it appears to Natural England that it is appropriate for works within sub-
paragraph (3) to be carried out for the purposes of the coastal access duty, Natural England may enter into 
an agreement with the owner or occupier of the land as to the carrying out of the works. 

 (2) Where, in respect of any land, it appears to the access authority in relation to that land that it is appropriate 
for works within sub-paragraph (3) to be carried out for the purpose of assisting Natural England to 
discharge the coastal access duty, the access authority may enter into an agreement with the owner or 
occupier of the land as to the carrying out of the works. 

 (3) The works within this sub-paragraph are— 

 (a) the clearance or maintenance of land for the purpose of facilitating the use of the English coastal route 
by the public for journeys on foot; 

 (b) the removal, for that purpose, of any obstruction of the route; 

 (c) the clearance or maintenance of land which is coastal margin for the purpose of facilitating the exercise 
by the public of any right to enter or remain on the land on a bicycle or on horseback which is conferred 
by section 2(1) of the CROW Act (by virtue of the removal or relaxation of any of the general 
restrictions in Schedule 2 to that Act); 

 (d) the drainage or levelling of land, or the improvement of its surface, for the purpose mentioned in 
paragraph (a) or, if the land is coastal margin, the purpose mentioned in paragraph (c); 

 (e) the construction, removal, repair or improvement of any wall, rail, fence or other barrier or any posts, 
or the planting of any hedge. 

 (4) An agreement under this paragraph may provide— 

 (a) for the carrying out of works by the owner or occupier or by the contracting authority, and 

 (b) for the making of payments by the contracting authority as a contribution towards, or for the purpose 
of meeting, costs incurred by the owner or occupier in carrying out any works for which the  agreement 
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provides. 

 (5) Sub-paragraph (6) applies if the owner or occupier of any land fails to carry out within the required period 
any works which the owner or occupier is required by an agreement under this paragraph to carry out.  

 (6) The contracting authority may take all necessary steps for carrying out the works, but it may do so only after 
giving at least 21 days’ notice of its intention to do so to the owner or occupier required by the agreement 
to carry out the works. 

 (7) Where the contracting authority carries out any works by virtue of subparagraph (6), the authority may 
recover the relevant expenses from the person by whom, under the agreement, the cost of carrying out the 
works (after deduction of the authority’s contribution) would fall to be borne. 

 (8) In this paragraph— 

 “contracting authority” means— 

 (a) in relation to an agreement under sub-paragraph (1), Natural England, and 

 (b) in relation to an agreement under sub-paragraph (2), the access authority by which the agreement is 
made; 

 “relevant expenses”, in relation to works carried out under subparagraph (6) by a contracting authority, 
means the amount of any expenses reasonably incurred by the authority in carrying out the works, reduced 
by its contribution under the agreement; 

 “the required period” means— 

 (a) the period specified in, or determined in accordance with, the agreement as that within which the 
works must be carried out, or 

 (b) if there is no such period, a reasonable period. 

Establishment and maintenance of route in absence of agreement 

3. (1) This paragraph applies where— 

 (a) it appears to Natural England that, for the purposes of the coastal access duty, it is necessary for works 
within paragraph 2(3) to be carried out on any land, or 

 (b) it appears to the access authority in relation to any land that, for the purpose of Natural England 
discharging the coastal access duty, it is necessary for such works to be carried out on that land. 

 (2) In this paragraph— 

 “the relevant authority” means— 

 (a) in a case within sub-paragraph (1)(a), Natural England, and 

 (b) in a case within sub-paragraph (1)(b), the access authority in question; 

 “the required works” means the works within paragraph 2(3) which the relevant authority considers it 
necessary to carry out for the purposes mentioned in sub-paragraph (1)(a) or (b). 

 (3) If the relevant authority is satisfied that it is unable to conclude on reasonable terms an agreement under 
paragraph 2 with the owner or occupier of the land for the carrying out of the required works, it may give 
the owner or occupier a notice stating that, after the end of the specified period, it intends to take all 
necessary steps for carrying out the required works. 

 (4) The “specified period” means the period specified in the notice, being a period of not less than 21 days 
beginning with the day on which the notice is given. 

 (5) A notice under sub-paragraph (3) must contain particulars of the right of appeal conferred by paragraph 4. 

 (6) Where a notice under sub-paragraph (3) is given to any person as the owner or occupier, the relevant 
authority must give a copy of the notice to every other owner or occupier of the land. 

 (7) If, at the end of the period specified in the notice under sub-paragraph (3), any of the required works have 
not been carried out, the relevant authority may take all necessary steps for carrying out those works. 

 (8) The relevant authority exercising the power conferred by sub-paragraph (7) in respect of any land must have 
regard to the requirements of efficient management of the land in deciding how to carry out the required 
works. 

Appeals relating to notices under paragraph 3 

4. (1) Where a notice under paragraph 3(3) has been given to a person in respect of any land, that person or any 
other owner or occupier of the land may appeal against the notice to the Secretary of State. 

 (2) An appeal against a notice under paragraph 3(3) may be brought on any of the following grounds— 

 (a) that the notice requires the carrying out of any works which it is not necessary to carry out for the 
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purposes of the coastal access duty; 

 (b) that any of the works have already been carried out; 

 (c) that the period specified in the notice as the period after which steps are to be taken to carry out the 
works is too short. 

 (3) On an appeal under this paragraph, the Secretary of State may— 

 (a) confirm the notice with or without modifications, or 

 (b) cancel the notice. 

 (4) Sections 7 and 8 of, and Schedule 3 to, the CROW Act have effect in relation to an appeal under this 
paragraph as they have effect in relation to an appeal under section 6 of that Act. 

 (5) Regulations may make provision as to— 

 (a) the period within which and manner in which appeals under this paragraph are to be brought, 

 (b) the advertising of such appeals, and 

 (c) the manner in which such appeals are to be considered. 

 (6) Where an appeal has been brought under this paragraph against a notice under paragraph 3(3) given by 
Natural England or an access authority, it may not exercise its powers under paragraph 3(7) pending the 
determination or withdrawal of the appeal. 

Power for Natural England to fund works 

5.  Natural England may meet or contribute towards expenditure incurred or to be incurred by any person in 
carrying out— 

 (a) works of a kind which could be the subject of an agreement under paragraph 2, and 

 (b) works of a kind which could be the subject of an agreement under section 35 of the CROW Act 
entered into by Natural England by virtue of paragraph 1. 

Erection and maintenance of notices and signs 

6. (1) Natural England may erect and maintain notices or signs within sub-paragraph (2) on— 

 (a) any land over which the English coastal route passes, and 

 (b) any other land which is within section 296(5)(a) (land which is accessible to the public by virtue of 
section 3A of the CROW Act). 

 (2) The notices or signs within this sub-paragraph are those which— 

 (a) identify, or provide information about, the English coastal route (or any part of it), or 

 (b) warn the public of the existence of obstacles or hazards along that route, 

  and any other notices or signs which relate to the English coastal route. 

 (3) Before erecting a notice or sign on any land under this paragraph, Natural England must, so far as reasonably 
practicable, consult the owner and (if different) the person in lawful occupation of the land. 

 (4) Natural England may meet or contribute towards expenditure incurred or to be incurred by any person in 
displaying notices or signs of a kind which may be erected under this paragraph. 

 (5) Natural England may, in relation to any land, delegate to the access authority in relation to the land any 
function conferred on Natural England by this paragraph. 

 (6) Nothing in this paragraph applies in relation to the English coastal route in so far as it passes along— 

 (a) a public right of way over which there are rights of way for mechanically propelled vehicles, or 

 (b) a footway comprised in a highway which also comprises a way within paragraph (a). 

 (7) For the purposes of sub-paragraph (6)— 

 “mechanically propelled vehicle” does not include a vehicle falling within paragraph (c) of section 189(1) of 
the Road Traffic Act 1988 (c. 52); 

 “footway” has the same meaning as in section 329 of the Highways Act 1980 (c. 66). 

7. [amends CRWA 2000 s 19] 

Removal of notices and signs 

8. (1) Any notice or sign to which this paragraph applies may be removed by— 

 (a) Natural England, or 

 (b) where authorised to act on its behalf, the access authority in relation to the land on which the sign or 
notice is erected. 

 (2) This paragraph applies to— 
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 (a) a notice or sign erected under paragraph 6, and  

 (b) a notice erected under section 19 of the CROW Act (notices indicating boundaries of access land, etc) 
in relation to land which is coastal margin. 

 (3) Before removing a notice or sign on any land under sub-paragraph (1), a person must, so far as reasonably 
practicable, consult the owner of the land and (if different) the person in lawful occupation of the land. 

 (4) Natural England may meet or contribute towards expenditure incurred or to be incurred by any person in 
removing notices or signs of a kind which may be erected under paragraph 6 or (in relation to land which 
is coastal margin) under section 19 of the CROW Act. 

Powers of entry 

9. (1) A person who is authorised by Natural England may enter any land— 

 (a) for the purpose of surveying that or any other land in connection with the preparation of a report 
under section 51 or 55 of the 1949 Act pursuant to the coastal access duty; 

 (b) in connection with the consideration of any representations made to Natural England in respect of a 
report submitted under section 51 of that Act pursuant to that duty; 

 (c) for the purpose of assisting Natural England to determine whether to exercise the power conferred by 
section 301(2) (including the power conferred by section 301(3)(b)) (decision to treat waters of river 
as part of the sea); 

 (d) for the purpose of assisting Natural England to provide the Secretary of State with advice in connection 
with the exercise of the Secretary of State’s power under section 300(2)(b) (power to specify islands). 

 (2) A person who is authorised by Natural England or the appropriate access authority may enter any land— 

 (a) for the purpose of determining whether any works of the kind mentioned in paragraph 2(3) are 
required in respect of any land; 

 (b) for the purpose of carrying out works under— 

  (i) an agreement entered into pursuant to paragraph 2(4)(a), or  

  (ii) an agreement entered into pursuant to section 35(2)(a) of the CROW Act for the purposes of 
the coastal access duty; 

 (c) for the purposes of— 

  (i) carrying out works under paragraph 2(6) or 3(7), 

  (ii) carrying out works under section 36(1) or (5) of the CROW Act in connection with an agreement 
entered into for the purposes of the coastal access duty, or 

  (iii) carrying out works under section 37(5) of that Act for the purposes of that duty; 

 (d) for the purpose of ascertaining whether members of the public are being permitted to exercise the 
rights conferred on them in relation to section 15 route land by or under an enactment mentioned in 
section 15(1) of the CROW Act; 

 (e) in connection with an appeal under paragraph 4; 

 (f) for the purpose of erecting, maintaining or removing notices or signs under paragraph 6 or 8 or, in 
relation to land which is coastal margin, under section 19 of the CROW Act. 

 (3) Subsections (5) to (7), (9) and (10) of section 40 of the CROW Act (powers of entry for the purposes of 
Part 1 of that Act) apply in relation to a person  acting in the exercise of a power conferred by this paragraph, 
and the rights conferred by this paragraph, as they apply in relation to a person acting in  the exercise of a 
power conferred by that section and the rights conferred by that section. 

 (4) Section 41 of that Act (compensation relating to powers under section 40) has effect as if the reference to 
section 40 of that Act included a reference to this paragraph. 

 (5) A person may not under this paragraph demand admission as of right to any occupied land, other than 
access land or land over which the English coastal route passes, unless— 

 (a) in a case where the power of entry is exercised for the purposes of carrying out works as mentioned 
in sub-paragraph (2)(b) or (c)— 

  (i) the works are to be carried out on the land and a notice has been given to the occupier of the 
land under paragraph 2(6) or 3(3) or under section 36(1) or (3) or 37(1) of the CROW Act in 
connection with the works, or 

  (ii) at least 7 days’ notice of the intended entry has been given to the occupier; 

 (b) in any other case, at least 24 hours’ notice of the intended entry has been given to the occupier or it is 
not reasonably practicable to give such notice.  
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 (6) In this paragraph— 

 “access land” has the same meaning as in Chapter 3 of Part 1 of the CROW Act; 

 “appropriate access authority” means the access authority in relation to the land in respect of which the 
right of entry is being exercised; 

 “section 15 route land” means land— 

 (a) over which the English coastal route (or any part of it) passes, and 

 (b) which, for the purposes of section 1(1) of the CROW Act, is treated by section 15(1) of that Act as 
being accessible to the public apart from that Act.  

Interpretation of Schedule 

10.(1) In this Schedule— 

 “coastal margin” has the same meaning as in Part 1 of the CROW Act; 

 “owner” has the same meaning as in that Part. 

 (2) For the purposes of this Schedule— 

 (a) an official alternative route, in relation to the English coastal route, is to be regarded as part of the 
English coastal route, 

 (b) a temporary route which has effect by virtue of section 55I of the 1949 Act is to be treated as part of 
the English coastal route, and 

 (c) where by virtue of section 3A(6)(a) of the CROW Act any land is not  yet accessible under section 2(1) 
of that Act, the references in this Schedule to the English coastal route include any route which would 
form part of the English coastal route if that land were so accessible. 

 (3) In sub-paragraph (2)(a) “official alternative route” has the meaning given by section 55J of the 1949 Act. 

Note: The Access to the Countryside (Appeals against Works Notices) (England) Regulations 2011 SI 2011 No 
2019 apply to appeals under paragraph 4 of this Schedule. 

Text: 14.2A.11 

 

ACCESS TO THE COUNTRYSIDE (COASTAL MARGIN) 
(ENGLAND) ORDER 2010 SI 2010 NO 558 

Preliminary 

1.   Citation, commencement and application 
(1) This Order may be cited as the Access to the Countryside (Coastal Margin) (England) Order 2010. 

(2) This Order comes into force on 6th April 2010. 

(3) This Order applies in relation to England only. 

 

2.   General interpretation 
In this Order— 
“alternative route strip”, in relation to an official alternative route, means the land which becomes coastal margin 
during the operation of that route; 

“approved section of the English coastal route” means a route in relevant approved proposals (other than an 
official alternative route); 

“the CROW Act” means the Countryside and Rights of Way Act 2000; 

“relevant coastal margin”, in relation to relevant approved proposals, means the land which becomes coastal 
margin by virtue of article 3(2) or (3) as a result of the proposals being approved; 

“temporary route” means a route for the time being having effect by virtue of a direction under section 55I of the 
1949 Act. 

 

Descriptions of land 

3.   Descriptions of coastal margin 
(1) Land in England is coastal margin for the purposes of Part 1 of the CROW Act (access to the countryside) 

if it falls within one or more of the following descriptions. 

(2) The first description of land is— 
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 (a) land over which the line of an approved section of the English coastal route passes, 

 (b) land which is adjacent to and within 2 metres either side of that line, and 

 (c) land which is seaward of the line of an approved section of the English coastal route and lies between 
land within sub-paragraph (b) in relation to that approved section and the seaward extremity of the 
foreshore, 

 if the land within sub-paragraphs (a) to (c), taken as a whole, is coastal land. 

(3) The second description of land is land which— 

 (a) is landward of the line of an approved section of the English coastal route, 

 (b) is— 

  (i) foreshore, cliff, bank, barrier, dune, beach or flat, or 

  (ii) land of any other kind, which is treated by section 15(1) as being accessible to the public apart 
from the CROW Act, and 

 (c) when taken together with land within the first description in relation to the approved section, is coastal 
land. 

(4) The third description of land is— 

 (a) land over which the line of an official alternative route which is for the time being in operation passes, 
and 

 (b) land which is adjacent to and within 2 metres either side of that line. 

(5) The fourth description of land is— 

 (a) land over which the line of a temporary route passes, and 

 (b) land which is adjacent to and within 2 metres either side of that line, 

 to the extent that the land is within section 55I(4)(d) of the 1949 Act (land over which the owner has agreed 
the temporary route may pass). 

 

4.   Cases where route determined in accordance with provision in the proposals 
(1) This article applies where relevant approved proposals contain a proposal of the kind mentioned in section 

55B of the 1949 Act (power to determine the route in accordance with provision made in the report) in 
relation to an approved section of the English coastal route or part of an approved section. 

(2) In article 3(2) the references to the line of an approved section of the English coastal route are, in relation 
to that section or part, references to the line of the section or part as it has effect from time to time in 
accordance with the relevant approved proposals. 

 

5.   Cases where landward boundary of coastal margin to coincide with physical feature 
(1) This article applies where relevant approved proposals contain a proposal under section 55D(2)(a) of the 

1949 Act for the landward boundary of the relevant coastal margin, or any part of that boundary, to coincide 
with a physical feature identified in the proposal. 

(2) The landward boundary of the relevant coastal margin or part is (despite article 3(2) and (3)) to coincide 
with that feature 

(3) It is immaterial whether the effect of this article is— 

 (a) to include land as coastal margin, or 

 (b) to exclude part of an area of coastal land from being coastal margin. 

 

6.   Cases where official alternative route determined in accordance with provision in the 
proposals 
(1) This article applies where, by virtue of section 55C(6) of the 1949 Act (application to alternative routes of 

power conferred by section 55B etc), relevant approved proposals contain a proposal of the kind mentioned 
in section 55B of that Act in relation to an official alternative route or part of an official alternative route. 

(2) In article 3(4), the references to the line of an official alternative route are, in relation to that official 
alternative route or part, references to the line of the route or part as it has effect from time to time in 
accordance with the relevant approved proposals. 

 

7.  Cases where landward or seaward boundary of alternative route strip to coincide with physical 
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feature 
(1) This article applies where relevant approved proposals contain a proposal under section 55D(2)(b) of the 

1949 Act for the landward or seaward boundary of an alternative route strip in relation to an official 
alternative route, or any part of such a boundary, to coincide with a physical feature identified in the 
proposal. 

(2) The boundary in question is (despite article 3(4)) to coincide with that feature. 

 

Article 8 and the Schedule make modifications to Part I of CRWA 2000. 

Text: 14.2A.6 
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